AMO®AZH TOY AIKAZTHPIQY (TpiTo TUAMA)

NG 13n¢ IouAiou 2006 (*)

«MapaBaon kpaTouc pEAouc — Odnyia 92/100/EOK — Aikgiwpa dnuioupyol —
AnokAcloTIKO OIkaiwpa ouvaiveonc i anayopeuong yia TNV ekWiobwon kai Tov
daveliopo — Mn opbr YeTa®opd TG odnyiag oTnv E0WTEPIKN EVVoun TAEN»

>Tnv unobeon C-61/05,

ME AVTIKEIJEVO NPooQuyn Tou apBpou 226 EK Adyw napaBacewc, n onoia acknonke
oTic 10 deBpouapiou 2005,

Emirponn Tov Eupwndik®v KoivoTiTwyv, eknpoownouievn anod Toug P. Guerra e
Andrade kar W. Wils, pe T0no emddoswv oTto AouepBoupyo,

npoopeUyouaq,
KaTa

MopToyaAikng Anpokpariag, eknpoownoUpevnG and Touc L. Fernandes
kai N. Gongalves,

Kadn,
TO AIKAXTHPIO (TpiTO THAMA),

ouykeipevo ano Toug A. Rosas, npoedpo Tunuatog, J. Malenovsky, (eionynTr), S. von
Bahr, A. Borg Barthet kai U. Lohmus, 8IkaoTeg,

YeVIKN eloayyeheéag: E. Sharpston
ypaupatéac: R. Grass
£xovTag unown Tnv yypagn diadikaaia,

apoU (KOUOE TOV YEVIKO €loayyeAéa nMou aveénTuée TIC NPOTACEIC TOU KATa TN
ouvedpiaon TnG 4ng AnpiAiou 2006,

€k0IdEI TNV akOAoubn
Anogpaon

1 Me TO OIKOYPaA®O TNG NPOOPUYNG Tng, n EmTponn Twv Eupwnaikwv
KoivotTwv {nTei anod 1o AIkaoTriplo va dianioTwaoel OTI:

- n NopToyaAikny Anpokpatia napéxouoa We TNV €0VIKA TNG vouoBeaia dikaimpa

EKMIOBWOEWC OTOUC napaywyouc Bivreoypa@nudtwy, napePn TIC UNOXPEWTEIC NMOU
unéxel and To apbpo 2, napaypagog 1, TnG odnyiag 92/100/EOK Tou ZupBouAiou,
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™G 19nc NoegpPpiou 1992, oOXeTIKA He To OIKAIWHPA €eKpiIoBwong, To JiKaiwua
OaveIoPoU Kal opIoPEVa JIKAIWUATA GUYYEVIKA NPOC TNV NVEUNATIKN 1010KTNOia oTov
Topéa Twv npoidvTwv Tng diavoiac (EE L 346, 0. 61), 6onw¢ Tpononoinonke yia
TeheuTaia @opd pe Tnv odnyia 2001/29/EK Tou Eupwndikou KoivoBouAiou kai Tou
ZupBouAiou, TnG 22ag Mdaiou 2001, yia Tnv €vapupovion OPICHEVWY MTUXWV TOU
OIKAIWKATOG Tou OnuIoupyoU Kdl OUYYEVIKQWV OIKAIWWATWY OTnV  Kolvwvia Tng
nAnpogopiac (EE L 167, 0. 10, oTo €&nG: odnyia),

- n MopTtoyaAikn Anuokpatia, Beonifovrag €Bviky vopobeoia and Tnv onoia
npokUNTEl oUYXUon WC NPOC TNV TAUTOTNTA €KEIVWV MOU OPeiAouv va kataBaAlouv
TNV OPEINOPEVN OTOUC KAANITEXVEG aMOIBN YIa TNV €KXWPNGON TOou OIKAIWKATOC TOUG
EKMIOOWOEWG, OV OUUHOPPWONKE Npog To apbpo 4 Tng odnyiag, o€ ouvduaouo HE
TO apBpo 2, napaypagoi 5 kai 7.

To vopiko nAaiocio
H koivoTikrj vopoBeoia
2 KaTa Tnv npwTn armioAoyikn okewn Tng odnyiac:

«[EkTIHVTAC] OTI oTNV €vvoun NPoOTacia Nou NAapeEXETAl anod Tn VopoBecia kal TG
NPAKTIKEC TWV KPATWV HMEAWV MOU KAAUMTOVTAl and TNV NVEUNATIKN IDIOKTNOia Kal yia
TO MPOCTATEUOMEVO AVTIKEIMEVO TWV OUYYEVIKWV OIKAIWHATWY UNAPXoUV OIapopES
000V apopd Tnv ekpicBwon kal To daveiouo Kai OTI ol dlIaPOoPEG AUTEG KNopouV vd
Onuioupynoouv €unoddia OTIC OUVAAAYEC, va NPOKAAEOOUV OTPEBAWOEIC TOU
avtaywviogoU kali va napakwAUoouv Tnv ulonoinon kai Tnv opln Asiroupyia Tng
EOWTEPIKNAG ayopac.»

3 H €BOoun aiTioAoyikny okEWn TG odnyiag £xel we €ENG:

«[EkTIHOVTAC] OTI yia Tn OUVEXEID TOU ONMIOUPYIKOU Kal KAAAITEXVIKOU £pYOU TwV
ONMIOUPYWV Kal TV KAANITEXVWV EPUNVEUTWV I} EKTEAEOTWV €ival avaykaia n unapén
enapkouc eicodnuaToc kai Ot ol e€nevdUoel nou anairouvtal, 18iwg yia Tnv
napaywyn Qwvoypaenuatwv Kai Taiviov, €ival 101aiTepa UPNAEG Kal PIYOKIVOUVEC
OTI n duvaToTNTa NPAyPATonoinong Tou &v AOyw €1000AKATOG Kal andoBeonG Twv
eNevOUOUEVWY NOOWV MMopei va OlacPaNIoTEl  anoTeAeOPATIKG HOVO WE TNV
eVOEDEIYMEVN EVVOUN NPOOTACIA TwV €V AOYW JIKAIOUXWV.»

4 To apbpo 2, napaypagoi 1, 5 kai 7, Tng odnyiag opilel:

«1. To anokAcioTIKO diKaiwya ouvaiveonc f anayopeuong yia TNV eKPioBwon Kal To
OaveIoNO avnkel:

- oTov dnuioupyo, 6CoV agopd To NPWTOTUMNO KAl TA avTiypapa Tou £pyou Tou,

- OTOV  KAANITEXVN EPUNVEUTN 1 €KTEAEOTH, OO0V aAQOPA TIC UNIKEG
EVOWHATWOEIG TNG EKTEAEONC TOU,

- OTOV NApaywyo pwvoypapnuatwy, 6cov agopd Ta GpwvoypapnuaTa Tou, kai,
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- oToV Napaywyo TG NpwTNG UAIKAC EVOWUATWONG KIag Taviag, 6oov agopad To
NpwTOTUNO Kal Ta avTtiypapa TnG Tawviag Tou. Ma Toug okonoucg TnG napoucag
odnyiag, o opo¢ “Taivia” voeiTal WG KIVNUATOypapIKO I OMNTIKOAKOUGTIKO €PYO N
KIVOUHEVEG EIKOVEG €iTE ouvodeUovTal and Nxo &ite oxl.

[.]

5.  Xwpic va BiyeTal n napaypagoc 7, 6Tav ouvanTeTal, JEPOVWHEVA 1] GUANOYIKA,
METAEU KAANITEXVWV EPUNVEUTWV I EKTEAECTWV Kal napaywyou, ouuBacn yia Tnv
napaywyn Taviag, o KAANTEXVNG EPUNVEUTNG N} EKTEAEOTNC NOU KAAUNTETAI and Tn
oUpBaon auTn TekpaipeTal, Epocov dev UNAPXOUV aVTIBETEC CUMPBATIKEG PATPES, OTI
EXEl EKXWPNOEI TO BIKAIWKA EKMIoBWONG PE TNV ENMPUAAEN Tou apBpou.

[.]

7. Ta xpdrtn PEAN pnopoUv va npoBAEnouv OTI n unoypa®ry cUPBAcnc nou
ouvanTeTal JETAEU KAANITEXVN N EKTEAEOTN Kal Napaywyou yia Tnv napaywyn Taiviag
EXEl WG anoTéAeoMa OTI EMITPENETAl N ekPioBwon, €@ooov oTn oUuBacn auTn
npoBAEneTal eUAoyn apoIBr kaTd Tnv évvoia Tou apbpou 4 [...]»

5 KaTa To apbpo 4 Tng odnyiac:

«1.  Edav o dnuioupyoc 1 o KAANITEXVNG EPUNVEUTNC 1] EKTEAECTNC £XEl HETABIBATEI
N ekxwpnoel To dIkaiwya ekPioBwong evog pwvoypapnuaTos i Tou NpwToTUNOU N
avTiypa@ou Taviag o Nnapaywyo uvoypa@nudtwy n Taviov, diatnpei To dikaiwua
€UAoyYNG apoIBnG yia Tnv ekpicbwon.

2. O1 dnuioupyoi N ol KAANITEXVEG EpUNVEUTEG dev Pnopolv va napairnBolv ano
TNV €UAoyn apoiBn yia TNV ekpiodwon.

3.  H diaxeipion Tou dikalwpaTog eUAoynG apoIBnc MNopei va avaTebei og eTalpeieg
OUAAOYIKNG DIAXEipIoNG Nou €KNPOoWoUV dnNUIOUPYOUC 1} KAANITEXVEG I EKTEAECTEC,

4.  Ta kpdTtn MEAN pnopouv va pubpidouv To {ATNUA €4V Kal o€ nolo Babud pnopei
va eniBAnBei n diaxeipion Tou dIkAIWKATOG EUAOYNG auoIBAG and €TaIPEiEG GUANOYIKAG
dlaxeipiong, kabwg kal To {ATNUAa Tou anod nolov pnopei va anarrnBei i va AneBei n
ev AOyw apoipn.»

H Bvikii vouoBeoia

6 H odnyia PeTa@EpONKe OTnV MOPTOYAAIKN €vvoun TAEN ME TO VOMOBETIKO
diaraypa 332/97, TnG 27n¢ NoguPBpiou 1997 (Diario da Republica 1, osipa A, apib.
275, Tn¢ 27n¢ NoguBpiou 1997, 0. 6393, oTo €ENG: VOUOBETIKO didTayua), nepi TNG
UMOXPEWOEWC KATABOANC aUOIBNG OTOUG KAAAITEXVEG Ol OMOIOI EKXWPNOAV TO
OIKAIWPA TOUC EKHITOWOEWC,

7 To apBpo 5 Tou vopoBEeTIKOU dIaTAYUATOG OpilEl:

«1. 'OTtav o dnuioupyoc MetafiBalel n ekxwpei To dIKAIWMA EKPICOWOEWG MOU
apopd Qwvoypapnua, Bivreoypd®nua f To NP®TOTUNO I AVTITUMNO Taviag o€
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napaywyo Qwvoypapnuatwv n Taiviov, £xel dikaiwpa €UAoyng apoific yia Tnv
ekpioBwon, and To onoio dev Xwpei napaitnaon.

2. Ta Toug okonmoug TNG napaypagou 1, o napaywyog ivar uneuduvog yia Tnv
kaTaBoAn TnG apoIBng, n onoia, eAAeiyel oupwviag, kabopileTal Pe dlaITnoia Kai
oUPPWVa e TOV VOHO.»

8 To apBpo 7 Tou WG avw VOHOBETIKOU dlaTdyuaToc opilgr:

«1.  Akaiwpa diavoung, nepiAapBavopévou Tou  JIKAIWMPATOC TnG dwpedv
EKMIOBWOEWC 1 davelopou, €XouV enionc:

a) 0 KAANITEXVNG EPUNVEUTNG I EKTEAECTNC, 00OV aPopd TNV UAIKN eVOWUATWOoN
TNG EKTEAECEWG TOU"

B) 0 napaywyog (wvoypapnuAatwv n PivreoypapnudTtwy, 00OV apopd Ta
pwvoypapnuaTa n BivreoypapnuaTta Tou:

Y) 0 napaywyog TnG NpwTNG UAIKNG EVOWHATWOEWS KIAg Talviag, ooov apopd To
NPWTOTUMO Kal TA avTiypada auTng Tng Taviac.

2.  Ta katd Tnv napaypa®o 1 dikaiwpata dev avaAwvovTal PE TNV NwAnon i Je
ornoladnnote aAAn Npagn dIavounc TwV we Ava avTIKEIMEVV.

3.  Népav Twv npoPAenopévwv oTIC napaypd@ouc 1 kal 2, avayvwpileral, eniong,
JIKaiwPa ouvaveoEwe aTNV avanapaywyr Tou nNpwToTUNoU Kal TwV avTiypdpwv Tng
Taiviag oTov napaywyo TnG NPWTNG UAIKAG EVOWHATWOEWS TNG TaIViAG.

4., Ta Toug OKOMou¢ £PAPMOYNG TOU MApOVTOG VOUOoU, w¢ “Taivia” voeitalr To
KIVNHATOYPaQIKO £PYO, TO OMTIKOAKOUCTIKO £PYO N NAVTOC €idOUC KIVOUUEVEG EIKOVEG
META 1 Gveu Axou.»

9 KaTa To apbpo 8 Tou w¢ avw vopoBeTIkoU diaTayuaTog:

«Ano Tn olvayn cupPBACEWC napaywync Taviag HETAEU KAANITEXVWV EPUNVEUTMV N
EKTEAECTWV Kal TOU napaywyoU TEKUAIPETAl, EKTOC av opileTal GAwWG, n ekxwpnon
unép Tou napaywyoU Tou OIKAIWHPATOC EKMIOBWOEWC TOU KAANITEXVN, UMO TNV
EM@UAAgN Tou JIKAIWKATOG anod TO onoio dev XWpPEl NapaitTnon €UAoyng auoiBig yia
TNV €khioBwon, ocuPPwva Pe TNV napaypago 2 Tou apdpou 5.»

H npo TNG AOKNOEWG TNG NPooPuUYNG diadikaacia

10 Mg éyypago TnG 31n¢ Maptiou 2003, n EmiTponn €N€oTNOE TNV NPOCOXN TWV
NOPTOYAAIKWV apXWV £ni TwV AP@IBOAIWV NMOU €iXE WC NPOC TNV 0pbry HETAPOPA TNG
odnyiac oTnv €0WTEPIKN €vvoun TAgn, und Tnv €vvoia OTI TO VOUOBETIKO didTayua
NAapEXEl AnOKAEIOTIKO OIKAIWHA EKMIOBWOEWG OTOV MNapaywyo Bivreoypa@nudtwy,
XWPIC va OIEUKPIVICEI MOIOG UMEXEI TNV UMOXPEWON KATaBoAng TnG auoifng yia tTnv
ekpiobwon. MNa Tov Adyo autdv, n EnmTponny {NTNOE OXETIKEC NANPOPOPIEC anod TIG
NOPTOYAAIKEG APXEC,.
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11 Eneidny dev €AaBe anavrnon evroc TnG npoBeopiac nou eixe TA&el kal €neidn
EKpIVE OTI N nopToyaAikn vopoBeaia avTiBaivel npog Ta apbpa 2, napaypagog 1, kai 4
NG odnyiac, n Emitponn, pe Tnv and 19 Askepppiou 2003 €niOTOAN OXANOEWC, Kivnoe
dladikacia SIaMoTWOoEWS NapaBacews duvapel Tou apbpou 226 EK.

12 Me tnv ano 8 Iavouapiou 2004 enioToAr), n TMopToyaAiky AnuokpaTia
dlaTuNwoe TIC NapaTnpnosIC TnNG. Kaitol oI napaTnpnosiC auTéC apopolaav TNV ano
31 MapTiou 2003 aitnon TnG Emimponng yia napoxn nAnpogopiwv, n EmTponn
Bewpnoe OTI O NAPATNPROEIC AUTEC anoTehouoav, €niong, anavrnon OTO £yypago
OXANOEWC.

13 Kpivouoa wg pn 1kavonoinTIKEG TIG anavTnoelg Tng MopToyaAikng Anpokpariag,
n EnmiTponn €€€dwoe oTic 9 TouAiou 2004 arTioAoynuévn yVwUn YE TNV onoia KAaAeoe
TO &V AOYW KpAToC MEANOC va AABel Ta anaitoUdeva METPA MPOKEIYEVOU va
OUMHOPQWOEi, €vtog npoBeopiac dUO pNVwv and TnG KOIVOMOINOEWG TNG
aITioAoyNUEVNC YVWHNC.

14  Eneidn n Enimponn dev €ixe kapia PETAYEVEOTEPN EVNHEPWON, ANOPACICE va
AOKAOEI TNV UNO Kpion Npoo@uyn).

Eni TG npooc@uyng

Eni Tou nipa@Tou Adyou, rou avTisitar ano napdBacn Tou dpBpou 2, napdypapoc 1,
¢ 0dnyiac

Enixeipripata Twv d1adikwv

15  H Enirponny unoaTtnpilel 0TI ol d1aTA&EIC Tou apBpou 2, napaypapog 1, Tng
odnyiag dev napexouv duvaToTnTa, avTIBETWG NPog 6oa nPoPAENEl TO VOUOBETIKO
dldTaypa, napoxnG kal oTov napaywyo BIvTeoypa@nudTwyv TOU AmnoKAEIOTIKOU
JIKAIWPATOC CUVAIVETEWC I anayopeUoEWS TNG EKUICOWOEWS, TOU onoiou anoAavel o
napaywyog TnG NpwTNG UAIKNG EVOWHATWOEWS HIAg Talviac.

16  MpayuaTi, kata Tnv Enirponn, o nepiAayBavopevog otn didaTtagn auTtn nivakag
givar €EavTAnTIKOG Kal, KAaTa Ouveéneld, POvov O napaywyog TnG nNpwTNG UAIKNG
EVOWUATWOEWG, OXI OJWG Kal 0 napaywyog Pivreoypapnudatwy, €xel dikaiwpa
OUVAIVEOEWG N anayopeUoswC TNG €eKMIOOWOEWS TOU MNPwTOTUNOU Kal  TWV
avTiypdewv piag Taviag. O nivakag autog oudOAwG EXEl XaPaKTNpa eAaxioTou opiou
N GUMNANPWHATIKO. MOVoV N NpwTn UAIKA EVOWHATWON WIAg Taviag dikaloAoyei, kaTtd
TO KOIVOTIKO dikalo, €10Ikfy npooTacia. H npooTacia avTiypdpwv TnG Taiviag HEoW
OUYYEVIKOU OIKAQIWUATOG NPo¢ To dikaiwpa Tou dnuioupyou Oev dIKAIOAOYEITAl AOYW
NG EMEIYPEWG OXECEWC «NApakoAoudbnuaTikOTNTac» ME TO  AOYOTEXVIKO I
KAANITEXVIKO EpPYO.

17  Enopévmg, To VOUOBETIKO JIATayua €XEl WG ANOTEAEOUA, avTIBETWC Npoc 06oa
npoBAénel n odnyia, va agaipei andé Tov napaywyod TnG MPWTNG UANIKNG
EVOWHMATWOEWG MIAC Taviac Tn OuvatoTnTa aACKNOEWC TOU AMOKAEIOTIKOU TOU
OIKkalwPaTog, kabogov dev TOU €MITPENEl MAEOV va OUVAIVEI N va anayopeuel TNV
ekpioBwon avTiypd®wv Tng Taviag Tou.

18  Me TO UNOPvVNUa avTikpoUoewe, n MopToyaAikr Anuokpatia enionyaiver T,
KaTd Tov Xpovo €kOOCEWG TOU VOUOBETIKOU dIaTAYHATOG, 0 KwdIKAG IKAIWHATWY TOU
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OnuioupyoU Kkai ouyyevikwv dikaiwpaTwy (Codigo do Direito de Autor et des Direitos
Conexos) nNpogPAeNe To AUTO KABEOTWE YIA TOUC NAPAYwyoUus pwvoypaPnuaTwy Kal
BivreoypapnuaTtwyv. Mpog diaTApnon TnG 100TNTAG AUTAC kal Mpoc anopuyn
dlaTapA&ewe TNG loopponiac Tou kaBeoTwTog mou Oiénel TIG OUO AUTEC MOPQPEG
napaywywyv, 0 VOHoBETNG NPoCEBECE ToV Napaywyo BIVTeoypa@nuaTwy oTov nivaka
TWV KATOXWV AMOKAEIOTIKWY OIKaIWKATWY. MpoKeIpEVoU akpIBws va NpocappooTei
NPOG TA XAPAKTNPIOTIKA TOU €BVIKOU VOPOBETIKOU GUGTAHATOG OTO OrMoio EVTACOETal,
TO OUYKEKPIMEVO VOHOBETIKO OIATAYMA €EOMOIWOE TN METAXEIPION TOU NApaywyou
BIVTEOYPAPNMATWV HE €KEIVN TOU napaywyoU (pwvoypapnuatwy, napexovTac, kata
OUVENEIQ, OTOV Napaywyo BIivreoypa@nudTwv €ninedo npootaciag uwnAoTEPO ano
€KEiVO Nou NpoBAENEl TO KOIVOTIKO dikalo.

19  E&ANou, katda Tnv MopTtoyahikn Anuokpatia, n idia n odnyia dev eival
anoAUTw¢ oagpnc. Mpayuati, XpnoihonoiwvTac, oto apdpo 2, napaypadog 1, Tov un
akpIBw¢ npoadiopIlOPEVO Opo «Talvia», n odnyia CUPEUPEl, NPOPAvws, OToV idI0
OpIOKO, TO KIVNUATOYPAPIKO £PY0 KAl TO EVOWHATWHEVO O BIvTeoypapnua €pyo.
Enopévwg, €UAOYwG pnopei va BewpnBei 0TI 0 napaywyog TnG npwTng UAIKNG
EVOWHATWOEWS PNOPEI, ENiONG, va €ival o napaywyog avTiypd@wy Tng Taiviag.

20  TEMNoc, To ev AOyw KpATogG WENOG 10XUPICETAl OTI TO VOUOBETIKO OIATAYHA HNOPEI
va Bewpnbei avTtiBeTo npoc Tnv odnyia povo av anodeixBei OTI oI okonoi Tou
avTipaockouv npo¢ Tnv €Ovikr) vouoBeaia, OTI napakwAUsl Tn Aeiroupyia Tng
EOWTEPIKNG ayopdg n oOm Biyel dikaiwpaTta Tpitwv. H epappoyr, OPwG ToOUu
VOHOBETIKOU auToU diaTaypaTog Oev NPOKAAECE KAVEVA OUYKEKPIPEVO NPOBANKa oUTE
oc €ninedo €0WTEPIKAG ayopds oUTe Oc €ninedo €OVIKNAG ayopdc, kaBdoov OudeiC
oTePNONKE Twv JIKAIWPATWY Mou npoPAEnsl n odnyia oUTe éxel kataTeBei kanoia
kaTayyeAia.

ExkTignon Tou AikaoTnpiou

21 TMpokaTapKkTIKWG, eNIBAAETal n dianioTwan OTI N NPWTN AUTR aiTiaon BETEl TO
{NTNUa av napExeTal kai oTov Napaywyo BIVTEOYPAPNHATWY AMOKAEIOTIKO dIKaiwKa
EKMIOOWOEWC.

22 H napoxrn, OMWG, anOKAEIOTIKOU JIKAIWKATOC Kadl OTOUC Napaywyoug
Bivreoypapnuatwy dsv B6a NpooeBbeTe anAwg Wia akoun kaTnyopia diKaloUXwV oTov
nivaka Tou apBpou 2, napdypa®oc 1, Tng odnyiag, al\’ avTiBETwe, Ba €0eTe unod
aueIoRATNON Ta €I0IKA ANOKAEIOTIKA dIkalwKaTa nou npoBAEnel n diatagn auTr.

23  To apbpo 2, napdypagog 1, Tng odnyiac napéxel amnokA€IOTIKO Olkaiwua
OUVAIVECEWG I anayopeUoews TNG EKPIOOWOEWS Kal Tou daveiohoU OTovV napaywyo
TNG NPWTNG UAIKNAG EVOWUATWOEWS, OGOV apopd TO NPWTOTUNO Kal Ta avTiypapa Tng
Taviag Tou. Enopevwe, av o napaywyog evog BIVTEOYPAPNHATOG gixe eniong dikaimpa
eNEYXOU TNG €eKUIOBwOoewG autoU Tou PBIVTEOYPApAUaATog, To OIKAiwpa Tou
napaywyou TNG nNpwTNG UAIKNG EVOWHPATWOEWG Oa €xave, npopavwe, ToV
anoKAEIOTIKO TOU XapakKThpa.

24  Tnv epunveia autiv enippwvvUEl 0 OKOMOG TNC odnyiac Mmou £ykerar oTn
O0lao(pAANIon  EVAPHOVIOWEVNC €vvoung npooTaciag evrog Tng KoivotnTag Tou
OIKAIWKATOC EKMICOWOEWS Kal davelopoU, Kabwe Kal OPIOHEVWV CUYYEVIKWV NPOG TO
Olkaiwpa Tou dnpioupyou dIKAIWHATWY OTOV TOPEA TNG NVEUHATIKAG 1010kTNoiag (BA.,
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anogaon Tng 28ng Anpidiou 1998, C-200/96, Metronome Musik, Zuhhoyry 1998, o. I-
1953, okeyn 22).

25  'Onwg npokunTel, €I0IKOTEPA, ANO TNV NPWTN AITIOAOYIKN TNG OKEWN, OKOMnog
NG odnyiag €ivai, npdyuaTi, n €EAAeIYn Twv dlA@opwV MoU UPioTavTal JETAEU Twv
KPATWV PEAWV WG NPOG TNV EVVOMN NPOCTACIA TWV KAAUNTOMEVWY MHE TO JIKAiwHa
TOUu OnMIoUpyoU E£PYWV OTOV TOMEA TNG EKHICOWOEWS Kal TOU dAVEIOPOU, WOTE Vd
anopeuxBei N napakwAuon TN EMNopiag kai n oTpERAWON Tou avraywviopou. Av To
apbpo 2, napaypapog 1, Tng odnyiag auTng napeixe oTa kpATn WEAN Tn duvartdTnTa
va Napéxouv eAeuBEPWC OIKAIWKA OUVAIVECEWG 1 anayopeUCEWS TNG EKHICOWOEWG
BivTeoypa®nuaTwy o OIAPOPEG KATNYOPIEG NPOCWNWY, O OKOMOG aAuTOG dev Ba
MMopoUoE, NPOPavwe, va NITEUXOEI.

26 To Aikaotnpio €xel OIAMIOTWOEl, OXETIKWG, OTI N €Unopia PIVTEOKACETMV
npayparonoigital diId TNG NWANCEWG aAAa kal d1Id TG eKPIoBwoews. Enopevwg, n
duvaToTnTa anayopeloews TwV EKMIOOWOEWY AUTWV EVTOC KPATOUG MEAOUG MWMOPEI
va €NNPeAcEl TO €UNOPIO TWV PBIVTEOKACETWV EVTOC AUTOU TOU KPATOUG Kal, WG €K
TOUTOU, VA ENNPEACEl EUPESA TO EVOOKOIVOTIKO EUNOPIO TWV NPOoIOVTWV autwv (BA.,
anogaon TG 17n¢ Maiou 1988, 158/86, Warner Brothers k.An., ZuAhoyr) 1988, o.
2605, okeyn 10).

27  Mpénel, €niong, va TovioBei OTI, KATA TNV £ROOWN AITIOAOYIKR) OKEWN TNG
odnyiag, n npoaTacia Tou anokAsIoTIKOU SIKAIMKATOG EKHICOWOEWS TWV NAPAYWYWV
PWVoYypaenuUATwv Kal Taviov OIKAIOAOYEITal €K TNG avaykng OlaoPaliceEwg Tng
anooBEcewe TwV ID1IAITEPA UWPNAWV Kal PIYOKIVOUVWVY ENEVOUCEWY NMOU anaiTouvTal
yla Tnv napaywyn TOUG KI Ol OMOIEG €ival avaykaieG ylia Tn OUVEXION TNG
dpacTnpIOTNTAG ONUIOUPYIAG VEWV EPYWV €K HEPOUC Twv Onuioupywv (BA., HeTa&u
aMwv, oOoov agopd akpIiBwG TOuc napaywyoUuc  (pwvVoypapnuaTwy, Tnv
npoavapepOeioa anopaon Metronome Musik, okeyn 24).

28  H napaywyn, Opwe, Bivreoypa@nudatwy OV anaitei, Npopavws, TO00 UYWNAEC
Kal pIYOKiIVOUVEG eNeVOUOEIG WOTE va Xprouv €IBIKNAG NpooTaaciac. To AIKaoTRpIO EXE
avayvwpioel TNV €EAIPETIKA EUKOAIQ PE TNV onoia pnopoUv va napayxbouv avTiypaga
NXNTIKOV gyypapwv (BA. npoavagepbeioa anopaaon Metronome Musik, okepn 24).
Kaitol n dlaniotwon autn &yive avaQopika HE NXNTIKEG €yypaAMES, €VTOUTOIC, N
€EENEN TV VEWV TEXVOAOYIWV €xel €niong oupBalel ot OleUKOAUvan TNG
avanapaywyng unoBepdTwy €IKOvVac,.

29  Enopévwg, TO VOMOBeTIKO OiaTaypa, kaBooov  npoPAEnel  dikaiwya
EKMIOBWOEWG UNEP, €NiONG, TV NApaywywv Bivreoypa@nudatwy, dev gival oUNPWVO
ME TNV odnyia.

30 H dianiotwon autn oudoAwg ennpeadetal and To enixeipnua Tng MopToyaikng
AnyokpaTiac OTI n NopToyaAikr VouoBeaia E0pOIOVEI TO KABEOTWE TWV NAPAYWYWV
BIVTEOYPAPNUATWY HE €KEIVO TWV MNAPAYWYWV (PWVOYPAPNUATWV KHE OKOMO TNV
«MpOCapKoyn TOU OTA XAapaKTNPIOTIKA TOU €BVIKOU VOUOBETIKOU OUCTAKATOGS.

31  Mpayuat, katd nayia vopoAoyia, £va KpAaTog PEAOC dev UNOPEl va enikaAsiTal
OIaTAEEIG, NPAKTIKEG 1 KATAOTACEIG TNG E0WTEPIKNG TOU EVVOpNG TAENG yia va
OIKAIOAOYNOEI TN PN TAPNON TWV UMOXPEWOEWV KAl NPOBeoIV nou enmBAAAel pia
odnyia (BA., HETAEU aMwv, ano@aceic Tng 10ng Anpidiou 2003, C-114/02, Enitponn
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kaTta FaAAiag, Zuhhoyn 2003, o. I-3783, okewn 11, kai Tng 16n¢ AskepBpiou 2004, C-
358/03, EmiTponn kaTta AuoTpiag, ZuAhoyn 2004, o. I-12055, okeyn 53).

32  TeéNog, dedopevou OTI N NpooPuyny AOYw napaBACEwC €XEl AVTIKEIPMEVIKO
xapaktnpa (BA., peTa&l aMwv, andgaon TnG 17nGg Noepppiou 1993, C-73/92,
Enirponn kata Ionaviag, ZuAhoyn 1993, o. I1-5997, okewn 19), n un TNpnon
UMOXPEWOEWE anoppeoUaac and kavova Tou KoIvoTIKoU OIKaiou GuVIOTA ag’ €AUTNG
napapaon, To dc eVOEXOMEVO Va PNV £XEl N v AOYw NapaBacn apvnTIKEG CUVENEIEC
Oev aokei enippon (BA., HeTa&l aMwv, ano@dcelc TnG 21ng ZentepPpiou 1999, C-
392/96, Enmitponn kata IpAavdiac, Zuloyn 1999, o. I-5901, okewelg 60 kal 61, kai
NG 26n¢ Iouviou 2003, C-233/00, EmiTponn kata FaAAiag, ZuAoyr 2003, o. I-6625,
okéyn 62). Katd ouveneia, npénel va anoppiPBei To enixeipnua Tng MopToyaAikng
Angokpatiac OTI n npooanTogevn o' auTthv napdpacn Oev MNPOKAAECE Kavéva
OUYKEKPIMEVO NPOBANua.

33  Bdaoel TWV avwTEPW OKEWEWV, enBAMeTal n dianiotwon OTI n aiTiaon nou
avtAgiTal anoé Tnv napapacn Tou apBpou 2, napdypadoc 1, TnG odnyiac ek PEPOUG
NG MopToyaAiknG AnpokpaTiag nNpenel va yivel dekTr).

Eni Tng OeuTEPOU Adyou, rou avTAsitar anod 1o dpBpo 4 Tn¢ oonyiag, o€ ouvouacuo
LE TO dpBpo 2, napdypapor 5 kai 7, autric

Enixeipripata Twv S1adikwv

34 H Enitponn unooTtnpilel, 6cov agopda Tn MetaBifaon Tou JIKAIWMATOC
EKMIOOWOEWG and Tov KAANITEXVN OTovV Napaywyo Taiviov, OTI TO VOUOBETIKO
didtaypa Oev  e€ival ocagég, kabooov pnopei va BewpnBei 0TI agopd OUo
d1apopeTIKOUC napaywyouc, Tov napaywyod BIVTEOYpaPnuAT®WV Kai Tov Napaywyo Tng
NPWTNG UAIKNG EVOWHUATWOEWG KIAg Taiviag.

35  Kar’' epappoynyv, Odwg, Tou apbpou 5, napaypa@og 2, TOU VOUOBETIKOU
dlaTaypaTog, o napaywyoc €ivalr unelbuvog yia Tnv KataBoAr Tng apoifnc yia tnv
ekioBwon. To oToIXEio auTO OUOXEPAIVEI TOUG KAANITEXVEG KATA TNV €ionpagn Tng
apoIBig nou dikaiouvTal, kaBdoov ayvoouv nolog and Toug dUo napaywyous UNEXEI
TNV UNOXPEWON KATABOANG AuTng TNG apoIfnic. Q¢ npog To {ATnua auto, n odnyia
gival oapng: povov Npo¢ Tov napaywyo Tng NPWTNG UAIKAG EVOWUATWOEWG MIAG
TAvViag YNopei va yivel ekxwpnon Tou OIKAIWUATOG EKPIOOWOEWS TWV EPPNVEUTWOV
KAANITEXVWV Kal auTOG unoxpeouTal va kataBaAel Tnv agoifr) nou auToi dikaiouvTal.
MeTagopd TnG odnyiag oTnV €0WTEPIKN EVVOMN TAEN ME PUBMIOEIC ONWG AUTEC NMou
NEPIEXEI TO VOHOBETIKO didTaypa dev eEunnpeTolv oTnv Npdén alko okonod napd Tnv
gvioxuon Tng Biopnxaviag avriypapwy.

36 H MNoptoyaAiky Anuokpatia ap@ioBntei Tnv npoBaldyevn acageid Tou
VOHOBETIKOU dlaTaypaToc. Mexpic anodeiEewe Tou vavTiou, TO VOHOBETIKO didTayua
UMOXPEWVEI TOV MNapaywyd TnG npwTNG UNKAC EVOWHATWOEWS MIAc Tawviag va
kataBaAel Tnv apoifr. EEGNou, n Tuxov acdgeia dev npokUNnTEl WOvov and To
vOH0BeTIKO didTayua, aAAa kai and Tov opIoHo Tou Opou «Taivia» nou divel n odnyia.

ExTipnon Tou AikaoTnpiou

37  Katd ndyia vopoloyia, kaBe kpAaToc MENOG OQEIAEl va ekTeAEl TIC 0dnyieg KaTa
TPOMO MOU va avTanokpiveTal NARPWG OTIG anaITAOEIG TNG CAPNAVEIAS Kal aoQAAEIag

8/10



TNG EVVOUOU KATAOTACEWG NouU £NIBAAEI O KOIVOTIKOG VOUOBETNG NPOC TO GUH(PEPOV
TWV EYKATEOTNUEVWV OTA KPATN MEAN npoownwv. Mpo¢ Tov okonov auTo, ol
dlatageic piag odnyiag npenel va epapuolovral PJECw Kavovwv avap@iopnTnTng
OeopEUTIKOTNTAG, WE TNV anaiToUpevn akpiBeia kar oagrvelia (BA. anogaon Tng 4ng
AekepBpiou 1997, C-207/96, Enirponny kata ItaAiag, ZuAhoyr 1997, o. I-6869,
oKEWN 26).

38  [NpokaTapKTIKWG, NPENEl va enionuavOsi 6Ti anod To apbpo 2, napaypagol 5 kai
7, TnG odnyiag npokunTel OTI Ta OJIKAIWKATA TWV KAANTEXVWV EPUNVEUTWV N
EKTEAEOTV TEKUAIPOVTAl WC EKXWPNOEVTA 1] EKXWPOUVTAl KATA TOV VOMO Of €va
napaywyo Taviwv. Q¢ avTtallayua yia Tnv ekxwpnon auTn, To apbpo 4 Tng odnyiag
Olac@aAilel Tnv kaTaBoAn eUAoyNnG apoIBnG OToug eV AOYW KAANITEXVEC EPMNVEUTEG N
EKTENEOTEG.

39 To apbpo 8 TOU VOMHOBETIKOU dIaTAYMATOC MPOBAENEI TNV EKXWPNON
anokA€IOTIKOU OIKAIWHATOG EKMIOBWOEWC MNPOC TOV KAAAITEXVN EPUNVEUTH TOU
«napaywyou TaViov», Xwpi¢ va npoodiopilel €10IkOTEpA Tov Opo autov. Kata To
apbpo 5 TOU VOMOBETIKOU dIaTAYMATOG, O <«Napaywyog TaAIVIOV» UNEXEl TNV
UnoxpEwan KataBoAnc TnG apoIBic yia TNV EKXWPNoN Tou JIKAIWKATOC EKMIOOWOEWG
nou agopa PivTeoypd®nua f To NPwTOTUMNO N avtiypa@o Miag Taiviac. Ano Tn
ouvoudopevn epunveia Twv dUo auTwv dlaTaewv Ba pnopolce va npokUWel To
oupnépacpa OTI 0 Napaywyog PIVTEOYPAPNMATWV €UNINTEI OTNV KATnyopia Tou
«napaywyou TaIVI®V» O 0roiog opeiAel TNV apoiBr.

40 H MoptoyaAikn Anuokpatia avayvwpilel, OXETIKWG, TNV acAQeld  Tou
VOMOBETIKOU TNG d1aTAYUATOG.

41  AvTIBETWC, HohovoTl To ApBpo 4, napaypapog 1, Tng odnyiag, 6cov apopd TNV
EKXWPNON TOU OIKAIMHPATOG EKMIOOWOEWS, AVAPEPETAlI OTOV «NAPAYwyd TAIVIDV»,
€vToUTOIG OTNV NPA&n evvoei Tov Napaywyo TnG NPWTNG UAIKNG EVOWHATWOEWS HIAG
Taviac. AcdopEvou OTI OTO v AOYw apBpo dev YiveTal AOyog yia «BIVTEOYpaPUaTa»,
0 Napaywyoc PBIvTeoypapnuatwv Oev €UNINTEl OTO KABECTWC TOU «napaywyou
TAIVIOV>.

42  Enopévmg, and TIC OUYKEKPIPEVEC OIATAEEIC PE TIG OMOIEC METAPEPONKE N
odnyia oTNV €0WTEPIKA €&vvoun TAEN npokUNTEl KataoTaon Ouvapevn va
napakwAloel Toug kaAiTéxvec otnv MopToyalia otnv eionpa&n TnG apoifng nou
dikaiouvTal, kaBdoov dev NPOKUNTEI 0aPpwG OTI O NAPAYWYOC UMEXEI TNV UMOXPEWON
KaTaBoAng Tng eUAoync apolBic nou npoPAEnsl To apbpo 4 Tng odnyiac.

43 YnO TIC OUVONKEC QUTEG, MPENEI va Yivel OeKTN N aITiaon nou avtA&iTal ano Tn
MN opBn HETAQOPA OTNV €0WTEPIKN EvVOUn TAEN Tou ApBpou 4 Tnc odnyiag, ot
ouvOUaoNO e To ApBpo 2, napaypagol 5 kai 7, autng.

44  Ano Ta avwTEPW NpokunTel OTI N MopToyaAikr) AnpokpaTia, Nnapexouoa Pe TNV
€Ovikn TNG vopoBeoia OIkaiwpa  EKMICOWOEWG KAl OTOUG  napaywyoug
BivTeoypapnuaTwy, napéPn TIC UMOXPEWOEIC Mou unéxel and To apbpo 2,
napaypagog 1, Tng odnyiac kai oTI, Bsonifovrag €0vikn vopoBeoia and Tnv onoia
npokUNTel oUYXUON wE NPOG TNV TAUTOTNTA €KEIVOU MOU UMEXEI TNV UMNOXPEWON Va
KaTaBaAel TNV o@eINOPEV OTOUG KAANITEXVEC auoIfr yia TNV EKXwPNon Tou
OIKAIWHPATOC TOUG EKMIOOWOEWS, OEV OUHHOPPWONKE Npoc To apbpo 4 TnG odnyiag,
o€ ouvduaopo e To apbpo 2, napaypagol 5 kai 7, auTig.
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Eni ToV 3IKAOTIKOV 00wV

45  Auvapesl Tou apBpou 69, napaypagoc 2, Tou Kavoviopou Aiadikagiac, o
nTTNOEic diadikog katadikaleTal aTa dikaoTika £€0da, EPOOOV UMNPXE OXETIKO aiTnua
Tou viknoavtoc dladikou. Asdopévou OTI n Emirponn {NTnoe va katadikaoTei oTa
OlkaoTika €€oda n MopToyahiky Anpokpatia, n onoia NTTABNKE, n MopToyaAikn
Anpokparia npénel va katadikaoTei oTa dIKAoTIkA £€0da.

lMa Toug Adyoug auTouc, To AikaoTnplo (TpiTo TUNKA) ano@acilgl:

1) - H MopTtoyaAikny Angokparia, napéxouod HE TNV €6OVIKN TNG
VOHOOETia dikaiopa EKHICOWOEWG Kal OTOUG napaywyoug
Bivreoypa@nuaTtwv, napén TIG UNOXPEMOCEIG NOU UNEXEI and To apbpo 2,
napaypapog 1, tTng odnyiac 92/100/EOK Tou ZupBouldiou, TnG 19ng
NogpBpiou 1992, oxeTikGd HE TO JIKAIWHA EKPIoOwoNG TO Jdikainpa
daveiopoU Kal OpIoHEVA JIKAIOHATA OUYYEVIKA NPOGC TNV NVEUHATIKN
1I510KTNOIa OTOV TOHEA TWV NPOIOVTWV TNG diavoiag, onwg Tpononoinénke
yla TeAeutaia @opa He TRV o0dnyia 2001/29/EK Tou EupwnaikoU
KoivoBouliou kai Tou ZupBouAiou, TNG 22a¢ Mdaiou 2001, yia TnRv
EVAPHOVION OPICHEVOV NTUXMV TOU JIKAIOHATOG TOU JnMioupyoU Kai
OGUYYEVIK®V JIKAIOHATWV 0TV KoIvwvia TG NAnpogopiac.

- H NMopTtoyaAiky Anpokparia, Osonifouca €Bvik vopoOecia €k TG
onoiag NpPokUNTEl cUYXUOT WG NPOG THV TAUTOTNTA EKEIVOU NOU UNEXEI TV
unoxpéwon va KaraBaAel TNV O@EIAOHEVI OTOUG KAAAITEXVEG apoIfn yia
TNV EKXWPNON TOU SIKAIOHATOG TOUG EKHICOWOEWG, OEV CUHHOPPOONKE
npog 1o apBpo 4 TngG odnyiag 92/100, 6NwWG TpOoNonoINONKe HE TRV odnyia
2001/29/EK, o€ ouvduaopo HE TO apBpo 2, napaypagol 5 kai 7, autig.

2) Katadikalel Tnv MoptoyaAikn AnpokpaTtia ota dikaoTika £€50da.

(unoypageg)
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