AMO®AZH TOY AIKAZTHPIQY (TpiTo TUAMA)

NG 6n¢ IouAiou 2006 (*)

«MapaBaon kpatouc PeEAouc — Odnyia 92/100/EOK — TMveuparikn 1dlokTnoia —
AlKaiwpa eKPICBWOEWS Kal daveiopou — Mapaleiyn PETAPOPAc evroc Tng Taxdeioag
npoBeapiac»

>Tnv unoBeon C-53/05,

ME aVTIKEIJEVO NPoouyn Tou apbpou 226 EK Adyw napaBacewc, n onoia acknonke
oTIc 9 deBpouapiou 2005,

Emirponn Twv Eupwndikowv KolvoTATWV, eknpoownoUuevn ano Toug P. Andrade
kar W. Wils, pe Tono eniddoewv ato Aou&euBoupyo,

npoopeUyouaq,
KaTa

MopToyaAikng Anpokpartiag, sknpoownoUpevne and Tou¢ L. Fernandes kai
N. Gongalves,

Kabng,
TO AIKAXTHPIO (TpiTO THAMA),

ouykeipevo and Toug A. Rosas, npdedpo Tunuarog, J. Malenovsky (eionyntn), J.-P.
Puissochet, A. Borg Barthet kai A. O Caoimh, dIKaoTec,

YeVIKN eloayyeheéag: E. Sharpston
ypaupatéac: R. Grass
£xovTag unown Tnv yypaen diadikaaia,

apoU AaKOUCE Tn YeVIKN €loayyeAéa nou avenTuEe TIC MPOTACEIC TNG KATA TN
ouvedpiaon TnG 4ng AnpiAiou 2006,

€k0IdEI TNV akOAoubn
Anogaon

1 Me Tnv npooguyn Tng, n Emrponn Twv Eupwnaikwv KoivoThTwv {nTei anod To
AikaoTnpio va avayvwpioel 0TI n MopTtoyahikn AnuokpaTtia, anaAAdooovTag OAeG TIG
KATnyopieg 10pupaTwy Onuociou davelopoU and TNV UNoXpewon KaTaBoAng Tng
auoIBAC Nou oPeiAeTal OTOUG dNMIOUPYOUC yia Tov Onuocio davelopd, napeRn TIg
UMNOXPEWOEIC NMOoU unéxel and Ta apbpa 1 kai 5 Tng odnyiag 92/100/EOK Tou
ZupBouAiou, TNG 19ng NoeguPpiou 1992, oxeTik@ ME TO OIKaAiwHA €kpioBwoNg, TO
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Olkaiwpa Oavelopou Kal opiopéva JIKAIWKATA OUYYEVIKA MPOC TNV MVEUMATIKN
IDI0KTNOIa OTOoV TOoWéa Twv npoiovrwv TnG diavoiac (EE L 346, 0. 61, oto €EAC:
odnyia).

To vopiko nAaiocio
H koivorikri vopoBsoia
2 H €Bdopn arTioAoyikr) okEywn TnG odnyiag £xel wg €ENG:

«[EKTIHwvVTAc] OTI yia Tn OUVEXEID TOU ONUIOUPYIKOU Kal KAAAITEXVIKOU €pyoUu TwV
ONMIoUPYWV Kal TWV KAANITEXVWV EPUNVEUTWV N EKTEAEOTWV €ival avaykaia n unapén
€Napkouc €100dNuaToc kai OTi ol enevdUosl nou anairouvtal, 18iwg yia Tnv
napaywyn @wvoypapnuatwy Kal Taiviov, ival 101aiTepa UPNAEG Kal PIYOoKivOUVES
0TI n duvaToTnTa NpPaypaTonoinong Tou ev AOyw €1000AUATOG Kal andoBeong Twv
ENEVOUOMEVWV MOCWV Mropei va OlacQalIoTEl  ANOTEAEOUATIKA HOVO MHE TNV
€VOEDEIYUEVN EVVOUN NPOOTACIA TWV €V AOYw OIKAIOUXWV.»

3 To apbpo 1 Tng odnyiac opilel Ta €ENC:

«1.  ZUdewva pe TIG dIaTAEeIC Tou NapovToG KEPaAaiou, Ta KPATn HEAN Napexouy,
ME TNV emiUAAEn Tou apBpou 5, dikaiwpa ouvaiveonc f anayopeuong yia Tnv
ekMioBwon kar  Tov davelopd  NpwTOTUNWYV KAl avTiypapwyv  €pywv  Mou
npooTatevovTal and TNV NVEUMATIKN 10I0KTNOIa Kal AGAAWV  QVTIKEIMEVWY MOU
MvNHoveuovTal oTo apbpo 2, napaypagog 1.

2. Tia Toug okonoug TNG napoucoag odnyiag, n “ekuioBwon” €xel TNV &vvola Tng
d1G00oNC NpoG Xpron, Yia MEPIOPICUEVO XPOVIKO JIAoTNUAa Kal yia dUeso n EUPETO
OIKOVOMIKO I EUMOPIKO OPENOC,

3.  Ta Toug okonoU¢ TnG napoucag odnyiag, o “davelopoc” €xel TNV €vvold TG
O1GBeoNnC Npoc Xpron, Yia MEPIOPIOPEVO XPOVIKO didoTnua, Kai Oxl yia dpeso N
EUHPETO OIKOVOUIKO N EUNOpIKO O@eAoG, dTav yivetal and 19pupaTa nou €ival avoixta
OTO KOIVO.

4. Ta dikaiwuata nou avagepovral oTnv napdaypago 1 dev €EavtAouvTal ano
onoladnnoTe nNwAnon i aAn npagn dlavoung NPWTOTUNWV Kal avTiypapwy £pYywvV
MouU MPOOTATEUOVTAl and TNV MVEUMATIKA 1010KTNOIa Kal AWV avTIKEIHEVWY MOU
MvnuovelovTal oTo apbpo 2, napaypagog 1.»

4 To apbpo 5, napaypaol 1 £w¢ 3, TNG odnyiac npoBAEnel Ta €ENC:

«1.  Ta kpdTtn PEAN YNopoUv va NAapeKKAIVOUV and TO AMOKAEIOTIKO OIKAiwPa Mou
npoBAéneTal oto apbpo 1 doov apopd Tov dnUOaCIo davelopo, und Tnv nNpolinobeon
OTI TOUAAXIOTOV O dnuioupyoi AauBavouv apoifn yia Tov daveiopo auTtd. Ta KpATn
MEAN Exouv TNV euxépela va kaBopiouv Tnv apoifr) Aappdavovrag unoyn Toug
OTOXOUG NOAITIKAG NPOaywyng.

2. 'Otav Ta KpATn MEAN Oev epapuolouv TO anokAEIOTIKO Jlkaiwpa nou

npoBAEneTal oTo ApOpo 1 yia Ta pwvoypaPpnuaTa, TiC TAIVIEC Kal Yia T NpoypaupaTa
NAEKTPOVIKWV UNOAOYIOTWY, KaBIEPWVOUV onwadnNoTE apoIfn yia Toug dnpIoupyouc,.
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3.  Ta kpdrtn PEAN YnopouUv va €Eaipouv OPICHEVEC KATNYOPIEC IDPUUATWY anod Tnv
nANPWHN TNG apoIBng nou NpoPAENETAl OTIC Napaypagoug 1 kai 2.»

H eBvikrj vouoBeoia

5 H odnyia PeTa@epOnke oTnv MopTOYaAAIKN &vvoun TA&n ME TO VOMOBETIKO
didaraypa 332/97, TG 27ng NoeuPpiou 1997 (Didrio da Republica [Enionun
Epnuepida] I, ocsipa A, apiB. 275, Tng 27n¢ NoeuBpiou 1997, o. 6393, oto €&NC:
VOMOOETIKO dIaTaypa). XTO MPOOIMI0O Tou €&V AOyw VOMOBETIKOU dlaTAyuaTog
dieukpivifovTal Ta akohouba:

«Me TO napov VopoBeTIkO diaTaypa BeonileTal dikaiwpa dnuooiou daveiopou Goov
apopd Ta £pya nMou MpooTATeUovVTal and TNV NVEUPATIKN 1010KTNOIA, OPWC n B€on
Tou o€ IoXU OoTNV NOPTOYAAIKN Evvoun TAEN NPAyUaTonolsiTal eVvTOG TwV Opiwv Nnou
BETel N KoIvoTIKR vopoBeoia, e dlapuAagn TnG MONITIGTIKAG 1IBIAITEPOTNTAG KAl TOU
emnédou avanTuEEwE TNEG XwPAg, KaBwE Kal TWV ouvaPpwV PETPWV Kal KATEUBUVOEWY
MOAITIOTIKAG NMONITIKNAG.»

6 To apBpo 6 Tou VopoBEeTIKOU BIaTAyHaToC opilel Ta akdAouba:

«1. O dnuioupyodg dikaiouTal apoifn yia Tov dnpocio daveiouo Tou NpwToTUNOU N
avTiypa@uwv Tou £pyou Tou.

2. O 1010KTATNG Tou 1IdpUHATOC Nou BETel oTn d1AB€0n TOU KOIVOU TO NMPWTOTUMO N
avTiypaga Tou Epyou euBUvVeTal yia TNV kataBoAn TnG apoiBnig [...]

3.  To napdv apbpo Oev epapudleTal w¢ npoG TIC ONUOCIEC, OXOMKEC N
navenioTNUIakeS BIBAIOBNAKES, Ta pouoeia, Ta dnuodaoia apxeia, Ta dnuooia 1dpupaTa
Kal Ta 1I01wTIKA 1I0pUKATA WUn KEPOOOKOMIKOU XapaKThpad.»

H npo TG AOKNOEWG TNG NPooPuUYNG diadikaacia

7 2mic 19 AekepPpiou 2003 n Enmponn angotelde  oTtnv  MopToyaAikn
AnuokpaTtia, oUppwva pe Tn Oladikacia nou npoBAEnETal oTto Aapbpo 226, NpwTo
€0dagIo, EK, €yypa@o oxAoews e To onoio TNV kaAoUoe va epappoacel TiG dIaTAEeIg
NG odnyiac.

8 211 9 IouAiou 2004 n Emitponn, agou eixe AABel yvwaon TNG anavrnoews Tng
MopToyaAikng AnUokpaTiac aTo v AOYw £yypago, €EEBWOE AITIOAOYNMEVN YVWHN ME
Tnv onoia kaAoUoe To &v AOyw KpatoG WENOG va AdBel Ta avaykaia PETPa yia va
OUMMOPQwOEi evTOg npoBeopiag 0U0 pNVWV and Tng KOIVOMOINOEWG TNG YVWHNG
QuTAC.

9 >TnNv ev AOyw aimioAoynuévn yvoun n Enimponn e&€@pale, o€ OxEon HE TO
VOUOBETIKO diaTtaypa, Tnv anoyn o1l n MopToyaAiky Anpokpatia dev €ixe AdBel Ta
avaykaia PETPa yia Tn METagopa Twv apbpwv 1 €wg 5 TnG odnyiag oTnv €0WTEPIKN
Evvopn Tagn.

10  Eneidn n MopTtoyaAik AnuokpaTia NapeAEIPe va anavinoel oTnv &V AOYw
aimiohoynuévn yvwun, n Enirponn ano@acios va aoknoel Tnv unod Kpion Npoogpuyn.
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Eni TG npooc@uyng
Enxeiprivara twv oladikwv

11 Katd tTnv Enitponn), To apBpo 6, napaypagoc 3, Tou VOUOBETIKOU dIaTAYHATOG
e€aipei anod Tnv unoxpewon kataBoAng apoiBng yia To dikaiwpa dnuoaciou daveiouou
OAEG TIG UNNPETIEG TNG KEVTPIKAG KPATIKAG JIOIKNOEWS, OAOUC TOUG Opyaviopoug nou
avikouv OTnV €UPEON KPaTIkr dloiknon, Onwg eival ol dnudoiol  opyaviouoi
IOpUMATIKOU 1 OWMATEIAKOU XApPakTApd, KaBwg Kal OAEC TIC AMOKEVTPWHEVEG
OIOIKNTIKEG UNNPETIEC KAl OPYaVIOHOUG Kal TOUG OpYavIoHoUG TOMIKNAG auTodIOIKNOEWG.
JTOV KaTaAoyo auTov Mpénel va npooTeBouv Kal OAd Ta VOMIKA npoowna I0IwTIKoU
Olkaiou nou ackouv dpacTnpIiOTNTA dNMOCIOU XAPAKTNPA, ONWG €ival Ta JIoIKNTIKA
VOMIKG npdowna Onuooiag W@EAEIAC Kal akOun kai Ta I0IWTIKA oxoAeia Kal
NavenioTAMIa, KaBwg Kal v YEVEl Ta 1IDIOTIKA 10pUKATA KN KEPOOCKOMIKOU XapaKTnPd.
Ev oAiyoic 0Aa Ta 1dpUpaTa dnuooiou davelopoU eEaipouvTal and TNV UMNOXPEWON
kaTaBoAnc apoIpnc.

12 QoTto00, To apbpo 5, napaypapog 3, TnG odnyiag opilel OTI Ta KPATN HEAN dev
MMopoUv va €alpolv OAEG TIG KATNYOPIEC IDPUHATWY, ONWC NPOoBAENEl TO VOUOBETIKO
oiataypda, aA\@ povov opiopéveg €€ autwv. KaTtd ouvéneia, n MopToyaAikn
AnuokpaTia unepéPn katd Tnv EmTponr Ta opia nou TiBevral and Tnv odnyia, To
OUYKEKPIMEVO O€ VOMOOETIKO OIATAYMA AQUTOMATWG €WNOdICEl TNV EKMNANPWON ToU
okonoU Tng odnyiag, nTol Tn dlaoPAAion TnG kataBoAng eAoyng apoiBnig yia Tn
OnMIoUpPYIKN Kal KAANITEXVIKN €pyaaia.

13 EmnAéov n EmiTponr) unevOupilel Tov OTEVO OUCXETIONO WETAEU Tou daveIoUoU
EPYwV anod ONUOCIEC UMNPETIEG 1 OpYavioUoUC Kal TNG EKMICOWOEWS EPYwV ano
EUNOPIKEG  EMIXEIPNOEIC. Kal oTIC OUO NEPINTWOEIC OIEVEPYEITAl  EKPETANEUON
NPOOTATEUOHEVWV £pywV. OI dIAPOPEG WG NPOG TNV €vvoun NpooTacia Tng onoiag
anoAaUouv Ta NPOCTATEUOHEVA €pya OTA KPATN WEAN ennpedlouv Tn Asiroupyia Tng
E0WTEPIKNG ayopdc kai Unopouv va EM@EPOUV OTPEBAWOEIC TOU avTaywviopou. O
davelopog Epywy, BIBAIWV, puvoypa@nudaTwy Kal BIVTEOYpa®nuATWY avTInpoowneUEl
evav afidohoyo Oyko epyaciwv. Ogw¢ Ta npoowNa nou Xpnoihonoiouv Ta
OUYKEKPIMEVA €pya Kal avTikeiyeva dev Ta ayopdlouv, YEyovoG Mou OuvenayeTal
dlapuyovTa KEPDN yIa TOUG OUYYPAPEIC Kal TOuG dnHIoupyouc,.

14  H EmTponr npooB&Tel 0TI Ta KpATn HEAN, NMPOKEIJEVOU va WUNopouv va BETouv
dwpeav oTn 0IABE0N TWV UNNKOWV TOUG £pya MOAITIOTIKOU XapakTrpd, unoxpeouvTal
va apeiBouv OAoug O0olI OuvelIoQEPOUV OTN Asitoupyia Twv BIBAIOBNKWY, Kal
€10IKOTEPA OXI HOVOV TO NPOOWMIKO, aAAG MPONAVTWV TOUG CUYYPAPEIG TwV EPYwWV
auTwv. TO va TOUG NAPEXETAl AMOIBN AVTAMOKPIVETAI OTO KOIVO CUHQEPOV TNG
KoivoTnTac.

15  H MNopToyaAikry AnpokpaTia npoPAAMAel YE TO UNOUVNHA AVTIKPOUOEWC OTI TO
apbpo 5 Tnc odnyiag, kair €10IkOTEPA N napdypa@oc 3 auTou, €ival «anoTéAEoHa
oupBiBacpoU», acagpég, OUOKOAO OTNV €punveia Tou kal ag@ioBnToUhevo Ooov
a@opa TNV £vvoia ToU Kal TNV €KTaon £pappoyng Tou. EmnAéov, n diaTunwaon Tng v
AOyw d1aTa&ewe sival nBeAnuéva anpoadiopioTn kal eVOOTIKN MPOKEIYEVOU va AngpOEi
unoyn To avTioTolXo €Ninedo MONITICTIKAG avanTUEEWG TwV dIAPOPWV KPATWV HEAWV.
Mepairépw, n odnyia dev Napéxel eVOEIEEIC wC NPOC TNV £vvola ToU v AOYw apBpou.
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16  EE€aN\ou, n MopToyaAikr Anuokpatia ekTIua OTI N YeETapopd Tng odnyiag oTo
E0WTEPIKO Bikalo BETEI NPWTIOTWGS {NTNHA EMNIAOYNG TWV «KATNYOPIWV IBPUHATWV» Kal
OEUTEPEUOVTWCE To {NTNUA av Ta NPOCWNA Nou anoTeEAOUV TOUC EMPETOUG AnOdEKTEG
NG odnyiag €xouv ) Ox1 T duvaToTNTd, Kal o€ noiov Babuo, va enwPeAnbouv KaTda
TPOMo id10 1} napopolo anod TIC JIATAEEIC TNG ev AOyw 0dnyiag ol onoieg napéxouv oTa
KpaTn HEAN Tnv €€oucia va npoPAEWouV €EQIPECEIC ano TNV UMNOXPEWON KATABOANG
TNG apoIBiG nou npoPAéneTal yia Tov Onuooio daveiopd and To dpbpo 5,
napaypagog 1, Tng odnyiac. To {NTnUa auTd napanéunel oto NPOBANMA TNG MN
EVAPUOVIOEWG TNG napaypdpou 3 Tou idlou dapbBpou pE TIG APXEG TNG iong
METAXEIPIOEWS, TNG apepoAnwiac, TnG alAnAsyylng kai TNG KOIVWVIKNG OUVOXNG.
QoT000, N anaAAayn OpPICHEVWV «KATNYOPIWV IOPUUATWV» and Tnv UMNoXpEWON
kaTaBoAnc auoiBng yia To Oikaiwpa Onuociou davelopoU ocuvenayetalr OTl Ol
nopToyalol MoAiTeg Oev €xouv NpooBacn oUTe anoAduBAvouv Ta NVEUUATIKA €pya
uno TOUC auToug Opouc. EKTOC auTtou, ol dikaiouxol JIKAIWHATWY NPENEI va €XOUV
KATapxnVv anokTrOoEl ENAPKEG €1000NKA OTO MAdICIO TNG AOKNOEWG TwV OIKAIWHATWY
TOUG avanapaywyng kai diavopnc.

17  Nepaitépw, n MopToyaAikn Anuokpatia unooTtnpilel OTI oI dpacTnPIOTNTES
Onuooiou davelopoU €xouv nepiBwplakn onuacia, 0edopévou OTI N OIKEia ayopa
neplopifeTal oTnv €6vIKn ENIKPATEIQ Kal €ival aonUavTn anod oIKOVOUIKAG anoWewd, He
anoTEAECHA N KATACTACN QUTH va PNV Knopei va Bikel Tnv eowTepPIKr ayopd. Mnopei
OUVENWC va BewpnOei OTI 01 0TOXO!I TNG NOAITIOTIKAG avanTUEEWC £XOUV WeYaAUTEPN
onuacia and Ta PEIOVEKTAKATA YIA TNV E0WTEPIKN ayopd. MNa Tov Adyo auTtov, n apon
TWV OUYKEKPIPMEVWV WEIOVEKTNHATWY avTiBaivel Npog TV apxrn TnG avaAoyikdTnTag,.

18  Téhog, To e&v AOYw KpATOG HENOG MPOBAAAEl OTI, €VOWEl TWV MOAITIOTIKWV
IDIAITEPOTATWY KAl TWV JIAPOPETIKWV EMNEdWV AVANTUEEWG TWV KPATWV HEAWY, N
Beonion evog veéou kaBeoTwTOC dnuOoIou davelopoU Kal N eVOWWATwOor Tou OTIC
EOWTEPIKEG EVVOMEG TAEEIC NpEneEl, OUPPWVA PE TNV apxn TNG EMIKoUpIKOTNTAG, va
napapeivouv uno Tnv apuodioTnTa TwV v AOYyw KPATwV.

EkTiunon Tou AikaoTtnpiou

19  Karapxag, n Olapopd petafl TG Emmponng kai TG MopToyaAikng
AnpokpaTiag €xel w¢ Jovadikd avTiKEipevo To {ATNHA Tou kaBopiopoU TG EKTACEWG
epappoync Tng diata&ewe Tou apbpou 5, napaypagoc 3, TnG odnyiag, Bdosl TNG
onoiag Ta KpAaTn PEAN KNopoUv va anaAAaoCoouV «OPIOHEVEG KATNYOPIES IOPUHATWV
and Tnv kataBoAn Tng apoiBng nou npoPAEneTar oTnVv napdypago 1 Tou idiou
apbpou.

20  Katd nayia vopoloyia, yia Tnv €punveia OIATAEEWC TOU KOIVOTIKOU OIKaiou
npenel va AagBaverar unoyn ox1 HOvov To ypdupa TnG, aAAd Kal To NAdicio oTo ornoio
EVTAOOETAI KAl Ol OKOMoi Mou enmdIwKovTal e TN pUBKIGN TNG onoiag anoTeAsi PEPOG
(BA. 1®iwg ano@doceig TnG 18ng Mdaiou 2000, C-301/98, KVS International, ZuA\oyn
2000, 0. I-3583, okewn 21, kal TnG 19n¢ ZenTepPpiou 2000, C-156/98, Mepuavia kaTta
Enimrponng, Zuhoyn 2000, o. I-6857, okeyn 50).

21 'Ooov agopd katapxac To NEPIEXOMEVO Tou apBpou 5, mapaypagoc 3, TG
odnyiac, empBaAlAeral n dianioTwon OTI APopa «OPICHEVEG KATNYOPIES IDpUHATWV>». EE
auToU ouvayeTal ca@we OTI 0 VOUOBETNG dev BEANTE va eMITPEWEI OTA KPATN WEAN va
anaA\a&ouv OAeC TIC KaTnyopieC IOPUMATWY and TnVv UNoXpEwon KaTtaBoAng Tng
apoIBng nou npoPAENeTal oTnv napaypago 1 Tou idiou apBpou.
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22  Mepairépw, To apdpo 5, napdypaPog 3, TnNG 0dnyiac eENITPENEI OTA KPATN HEAN
va napekkAivouv, 0cov a@opd Tov Onuocio davelopo, and Tn YEVIKA UMOXPEWON
KaTaBoAnc apoifnic oToug dnuioupyoUc nou npoPAEnsTal oTnv napdypa®o 1 Tou
idlou apbpou. Katd nayia Opw¢ vopoAoyia, ol OiaTa&eic wiac odnyiag nou
napekkAivouv anod pia yevikn apxn Tnv onoia kabiepwvel n idia autn odnyia npénel va
gppnvelovTal oTteva (andgaaon Tng 29ng Anpidiou 2004, C-476/01, Kapper, Zuhoyn
2004, 0. 1-5205, okéyn 72).

23 EninpocoBéTtwg, TO 00 auTtd apbpo 5, napaypapog 3, dev pnopesi va
€pUNveuBel UNO TNV évvoia OTI EMITPENEl TNV NANPN NAPEKKAION anod Tnv &v AOyw
UNoXpEWaN KaTtaBoAng apolIfnc, pooov pia TEToIa EpUnveia Ba €ixe w¢ anoTéAeoua
va KataoTnoel Kevr NEPIEXOMEVOU Tnv napdypa®o 1 Tou &v Adyw dapbpou,
a@aipwvTac TNG JE ToV TPOMO AUTOV KABE NPAKTIKN anoTEAEOUATIKOTNTA.

24  TeéNog, oUPQwva Pe Tov Bacikd okono Tng odnyiag, onwg auTtog ouvayetal
akpiBéaTepa ano Tnv £ROoUN AITIOAOYIKR) OKEWN aAuTnG, N odnyia anoBAEnsl KUPIwG
otn dlaopahion TnG duvaTtoTNTac TwV ONHIOUPYWV, KAANTEXVQV EPMNVEUTWV Kal
EKTEAEOTWV VA AMOKTOUV €NAPKEG EI00dNKUA Kal va anooBEvouv TIG IDIAITEPA UWNAEG
Kal  piyokivduvee enevdUOEIC Mou anaiTouvral I10il¢  yia TNV napaywyn
pwvoypapnuaTwv kalr Taviov (anogacn TG 28nc Anpidiou 1998, C-200/96,
Metronome Musik, ZuMoyn 1998, 0. I-1953, okewn 22).

25 Q¢ ek TOoUTOU, N anaAAayn OAwv TwvV KATnyopiwv IBPUPATWV Nou npodivouv
0€ auTtoU Tou €idoug Tov davelopo and Tnv unoxpéwan Tnv onoia Beonilel To apdpo
5, napaypa@og 1, Tng odnyiag 6a oTepoloe Toug dnpioupyoUs anod Wia apoiBn nou Ba
pnopoUoe va anooBecel TIC enevOUOEIG TOUG, YEYOVOG nmou Ba eixe aocpaiwg
EMNTWOEIC 0T dpacTnpioTnTa dnuioupyiag véwv epywv (BA. npoavagepbeioa
anogaon Metronome Musik, okéwn 24). Ynd TIC OUVONKEC QUTEC, METAPOPA TNG
odnyiac ouvenayopevn TETOIA anaillayny OAwv Twv Katnyopiwv IOpupaTwv Ba
avTéRaive EUBEWG NPOG TOV OKOMO TNG 0dNyiag auTng.

26  H MMoptoyaAikny AnuokpaTia oOTnv npaypatikotnTa dev au@ioBnTei OTI n
MeTa@opd TnG odnyiac oTo €owTePIKO Oikalo, ONw¢ NPokKUNTEl and To VOMOBETIKO
oiaraypa, odnyei kat’ anoTeAeopa otnv analhayn 0Awv TwWV KaTnyopiwv IDpUPATWV
nou anapiBuouvTal aTn okewn 11 TnG napouoag anopacewg,.

27  Yno TIC OUVONKEG AUTEC, MNOPEi va yivel OekTO OTI N NopToyaAikny pUBUION EXEl
w¢ ouveneia Tnv analAayr] OAwWV Twv KATnyopiwv 1I0pUNATwV dnNHOCIou OaveiouoU
anod Tnv unoxpewaon kataBoAng TnG npoPAsnousvne oto apbpo 5, napaypagog 1,
apoipng.

28  Tpoc dIkaloAOynon €vOC TETOIOU PETPOU TO €V AOYW KPATOC MEAOC NPOPAAAEl
Ol1Gpopa €EnIXEIPAKATA, €K TWV OMOIWV OPWC kavéva dev pnopesi va Bewpnbei wg
€U0TOXO.

29 MpwTtov, n MopToyaAikr Anpokpatia loxupileTal OTI n ayopd Tou OnHOCIou
davelopoU €xel kAT ouciav €OVIKN EKTAON KAl N OIKOVOWIKA TNG onuacia eivai
eANaxioTn. Enopévwe n ouykekpigévn kataotaon Oev Pnopesi va napaBAdayesl Tnv
oMaAn AsIToupyia TNG E0WTEPIKAG ayopdg kai, BAceEl TG apxng TNG ENIKOUPIKOTNTAG, N
dpaoTtnpIoTNTA Tou dNUOCIou daveiopoU NPENEl va NApapeivel oTnv appodioTnTa Twv
KPATWV HEAQV.
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30  EvrouToig, av unoTeBei OTI TO €v AOYW KPATOG WENOC EMIDIWKEI JE TOV TPOMO
auTov va apgpIioBnTAoEl TO KUPOC TNG odnyiag, npensl va unopvnoBei OTI, JETA TNV
napodo TnG npobeopiac nou npoPAénsTar oto apbpo 230 EK, dev pnopei va
aueioBnTnoel TN VOMIMOTNTA MIaG NPAEwe nou BeonioTnke and Tov KOIVOTIKO
VOMOBETN Kal KAaTeoTn anpooBANTn &€vavtl Tou KPAToug auTou. EidikoTepa, karta
nayia vopoloyia, €va KPAToG MEAOG Oev MMopei va enikaleoTel TNV EAAEIWn
VOMINOTNTAG HIag odnyiag i Wiag anopdcews TnG onoiag €ival anodékTng wg HECO
auuvac kata npoo®uync Aoyw napaBacsw¢ n onoia oTtnpiletal oTo OTI N
OUYKEKPIKEVN anopacn dev eKTEAEGTNKE ) OTO OTI N CUYKEKPIPEVN 0dnyia ayvononke
(BA. 1®iwg anogdaceig Tng 27n¢ OkTwPpiou 1992, C-74/91, EnmiTponn kaTta Meppaviag,
ZuMoyn 1992, 0. 1-5437, okewn 10, Tng 250G Anpidiou 2002, C-154/00, EniTponn
katd EANAdag, ZuAhoyr 2002, o.1-3879, okewn 28, kai TnG 29n¢ AnpiAiou 2004,
C-194/01, Emitponn kaTtd AuoTpiag, Zuhoyn 2004, o. 1-4579, okewn 41).

31 Ev naon nepinTwaoel, To AIkaoTnpIo €Xel Kpivel 0TI, ONwG Ta AAAa dikaiwuaTta
BlounxXavikng Kal JNopIKnG 1010KTNOIAG, Ta anokAEIOTIKA JIKAIWUATA NOU anoppeEOUV
andé TNV MVEUMATIKA Kal KAANITEXVIKR 1010KTNGia €ival Ikava va €nnpeacouv To
EUNOPIO MPOIOVTWV KAl UNNPECIWV KABwC Kal TIC OXECEIC avTAywviopoU OTo
€0WTEPIKO TNG KovoTnTac. MNa Tov Adyo auTo, Ta CUYKEKPIYEVA DIKAIWKATA, HOAOVOTI
dlenovTal anod TIG EBVIKEG VOUOBETIEG, UNOKEIVTAl OTIG ENITAYEG TNG ZuvOnkng EK kai
EUNINTOUV, €NOMEVWG, OTO nedio epappoyng Tng (anogaon Tng 20n¢ OkTwppiou
1993, C-92/92 ka1 C-326/92, Phil Collins k.An., SuMoyr} 1993, 0. I-5145, okéwn 22).

32  Enopévwg, avtiBeta npoc Ta 0ca unooTnpilel n MoptoyaAiky KuBépvnaon, ol
dl1aPopEC 00OV aPopd TNV EVVOUN NPOOTACIa TWV EPYwV MOAITIOTIKOU XapakThpa oTa
KpdTn MEAN WG NPOG ToV TOMEA Tou dnuooiou davelopou Wnopouv va napaBAayouv
TNV OMaAn AsIToupyia TNG €0WTEPIKNG ayopdag Tng KoivodtnTag kai va npokaAEoouv
OTPERAWOEIC TOU AVTAYWVIOHOU.

33  AeUTepov, TO €V AOYW KPATOC MEAOG MpoBAAAel OTI ol KAToXol OIKAIWHATWY
NVEUPATIKAG 1010KTNOIAg kaTapxnv €xouv non AaBel apoifry acel Twv SIKAIWUATWY
avanapaywyng kai diavoung Twv EPYwv Toug,.

34  EvroUToiC, oI NPAaEeIC eKPETAMEUOEWG TOU NPOOTATEUOHEVOU €pYoU, ONwG
gival o Onuoolog Oavelopoc, €ival dIaPOPETIKNG PUOEWG and TNV nwAnon n
onoladnnote aAAn vopiun npa&n oiavounc. EidikoTepa, To dikaiwpa daveiopou
€€akoAouBei va ouykaTaAEyeTal oTa Mpovopiad Tou OnuioupyoU aveEapTnTwG Tng
NWANOEWS Tou UAIKOU (pOpEa Nou MePIEXEl TO €pyo. EmnAgov, To dikaiwpa daveiopou
O0ev avaAwveTal Pe TNV nwAnon n Pe onoiadnnote AAn npda&n 81ad00EwWs, EVw TO
Olkaiopa 01ad00ewe avaAwveTal akpIBwg MOVO O NEPINTWON NPWTNG NWANOEWS
evTog TnG KoivotnTag anod Tov dikaioUxo ) Ke Tn ouvaiveor) Tou (BA., unod Tnv vvoid
auTn, npoavagepbeioa andpaon Metronome Musik, okeyelg 18 kai 19).

35  Tpitov, n NopToyahikry Anpokpatia npoPdaiAel 0TI To apbpo 5, napdypapoc 3,
TNG odnyiag €ivar dlaTunwPEVO KATa TPONO anpocdiOpIoTo Kal EVOOTIKO MPOKEIPEVOU
va AapBaverar unown n MOAITIOTIKA avanTu€én Tou KABe KPATOUG MEAOUG Kal OTI N
EKQPACT «OPIOHEVEG KATNYOPIES IOPUHATWV» XpNlel piag diaBabuIouevng Eppnveiac.

36 Qortooo, TOo apbpo 5, napaypagoc 3, TNG odnyiag dev pnopsi, oOnwg
ENIONKAVONKE OTN OKEWN 22 TnG napoloac ano@Acews, va €pUNVeudel uno Tnv
évvola OTI ENITPENEI TNV NAAPN NAPEKKAION and Tnv UnoXpEwaon kKaTaBoAng apoiBng
nou BeonileTal pe TNV napaypa@o 1 Tou idlou apbpou.
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37  Teraptov, n [MopTtoyaAikn Anuokpatia unootnpilel OTI TO apbpo 5,
napaypagog 3, TnG odnyiac dev evapuovileTal Pe TIC APXEG TNG IONG HETAXEIPIOEWC,
NG apepoAnpiag, TG aAnAsyyUng kal TnG KOIVWVIKAG ouvoxnc. EidikdTepa, To va
anaA\aocovTtal POVOV OpPICHEVEG «KATNYOPIEG IOPUMATWY» and TNV &V AOyw
unoxpEwan kataBoAnc apoifng 6a onuaive OTI ol nopToyalol noAiteg dev Ba eixav
npdoBacn oUTe Ba anoAduBavav Ta NVEUPATIKA €pya und Toug auToug 0POUG.

38  Juvapwc, n npoPAenopevn oTo apbpo 5, napaypapoc 3, Tng odnyiag e€aipeon
OPIOHEVWV 10PUMATWY ONOCIou davelgpoUu anod Tnv UMOXPEewon KaTtaBoAng Tng
auoIBAC Nou avagépeTal aTnv napaypago 1 Tou dpbpou autou emITpEnel oTa KpATn
MEAN, avabeTovrac o auTtd Tnv emAoyn Twv I0pUPATWV nou Ba unaxbouv oTnv &v
ANoyw €Eaipeon, va dlaTnprioouv €va MePIBWPIO  EKTIUNOEWC MNPOKEINEVOU Va
eMAEEOUY, WETAEL TwV EVOIAPEPOUEVWV KATNYOPIWV KOIVOU, EKEIVEG YIA TIG OMOIEG HId
TETOIa €€aipeon Ba eival nMAéov npoo@opn yia va npoayayel Tnv npocfacn ora
MVEUMATIKA €pya, dla@uAAcoovVTac TauToxpova Ta BepeNwdn dikaiwpaTa kai 19iwg To
OIKaiwKa Tou aTOPOoU vVa Wnv ugioTaTtal QUOHEVEIC DIaKPITEIC.

39 Meparrépw, OTAv O MHia odnyia dev €xouv TeBei apkoUVTWG oagr KOIVOTIKA
KPITAPIA YId Tov NPoodIopIoUd TWV UMNOXPEWOEWV MNOU anoppeouUV anod autny,
EVANOKEITAl 0Ta KpATn MEAN va kabopiocouv oTo £1aPOC TOUC Ta NAEOV KATAAANAa
KPITNPIa NPOKEINEVOU va d1IacPalioouy, EVTOG Twv Opiwv Nou €nIBAMEI TO KOIVOTIKO
dikaio kai 18iw¢ n olkeia odnyia, TNV TAPNON TNG odnyiac autng (BA., und Tnv évvoia
auTn, anogdosi TG 6n¢ deBpouapiou 2003, C-245/00, SENA, ZuMoyrnp 2003,
0. 1-1251, okeéyn 34, kai TnG 16nGg OkTwPpiou 2003, C-433/02, EmiTponn kaTd
BeAyiou, ZuAoyn 2003, o. I-12191, okeyn 19).

40  'Exel kpiBei ouvapwg 0TI To apBpo 5, napaypagog 3, TnG odnyiag eniTpensl oTa
KPATn MEAN, XWPIC OMWC Va Ta UNOXPEWVEI, va NPoBAENoUV TNV analayr opIoHEVWY
KaTnyopiwv 1I0pUHATWV. ENopévmeg, av AOyw Twv NEPICTACEWY NMOU ENIKPATOUV OE €va
kpdTog HENOG Oev gival duvaTog 0 KaBopIoHOG TWV KAaTAANAwv KpITNpiwv yia Tnv
npdo@opn OIAkpIon METAEU Twv KATNyopiwv I0pUPATWY, Ba nNpeEnel va unoxpewbouv
oA\a Ta evdiapepopeva 10pUpaTa va kataBaAouv Tnv apoifry nou npoBAEnsTal oTnv
napaypago 1 Tou apBpou autou (nNpoavapepBeioa anopaon Emponn katd BeAyiou,
okéyn 20).

41  YnO TIC OUVONKEC AQUTEC, N NPoo®uyn TNG EmTponnc npénel va KpiBsi wg
Baoiun.

42  Tpénel KaT@ Ouvensld va avayvwplioTei OTi n MopToyaAikn Anuokparia,
anaA\aocoovtag OAeC TIG KaTnyopieg 1OpuUPATWV Onuooiou davelopou and Tnv
UNoXpEwaon kaTtaBoAng TnG auoIBnG nou ogeiAeTal oTouc dnuioupyoUc yid Tov
OnuoOaCIo davelopo, NapéPn TIC UMOXPEWOEIC NOU UnéEXel and Ta apbpa 1 kai 5 Tng
odnyiac.

Eni Tov 3IKAOTIKOV 00wV

43  Katd 1o apbpo 69, napaypa®oc 2, Tou KavoviopoU Aiadikaaoiac, o nTrnoeig
01a01ko¢ kaTadikaleTal oTa JIKaoTIKG €£00d, £POOOV UMNPXE OXETIKO QiTNUA TOU
viknoavtog Oiadikou. Aegdopévou OTI n Emtponny {Atnoe Tnv katadikn Tng
MopToyaNikNG AnpokpaTiag kal n TeAeuTaia nTTAONKE, NpéEnel va katadikaoTei oTa
OIkaoTIKa €€0da.
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lMa Toug Adyoug auTouc, To AikaoTnpio (TpiTo TUNKA) ano@acilgl:

1) H NoptoyaAikn Anpokpartia, andAAdooovTag OAEG TIG KATHYOPIEG
1I3pupATOV OnuOcIoU daveiopoU and TNV uUnoXpiéwon kKataBoAng TnG
agoIBnG nou o@eiAeTal oTOUG dnHIOUPYOUG yia Tov Jnupocio daveioHo,
napEn TIG UNOXPEWOEIG NOU UNEXEI and Ta appa 1 ka1 5 TnG odnyiag
92/100/EOK Tou ZupBouliou, TnG 19nG NospBpiou 1992, oXeTIKG HE TO
dikaimpa ekpiobwong, 1o Jikaiopa davelopoU Kal opICHEVA dikaiwpaTa
OUYYEVIKA NPOG TNV NVEUHATIKN 1010KTNOIa OTOV TOHEN TWV NPOIOVTWV TNG
diavoiag.

2)  Karadikaler Tnv MNoproyaAikn Anpokparia ora dikaoTika £€§o0da.

(unoypa@eg)
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