AMO®AZH TOY AIKAZTHPIQY (TpiTo TUAMA)

NG 26n¢ OkTwRpiou 2006 (*)

«MapaBaon kpaTouc pEAouc — Odnyia 92/100/EOK — Aikgiwpa Onuioupyol —
Aikaiopa ekpiobwong kar daveiopoU — Mapdieiyn eunpdBeounc PeTapopdac oTo
EO0WTEPIKO Bikalo»

>Tnv unoBeon C-36/05,

ME AVTIKEIJEVO NPooQuyn Tou apBpou 226 EK Adyw napaBacewc, n onoia acknonke
oTi¢ 31 Iavouapiou 2005,

Emitponn Twv Eupwnaikowv KoivoTATwv, sknpoownoupevn and Toug R. Vidal
Puig ka1 W. Wils, pe T6no emdooswv oTto AouEeppoupyo,

npoogpeUyouaq,
KaTa

BaoiAgiou TnG Ionaviag, sknpoownoupevou anod Tov I. del Cuvillo Contreras, pe
TOMO €nIdOoEWV 0To AouEepBoupyo,

kabou,
TO AIKAXTHPIO (TpiTO THAMA),

OUYKeievo ano Toug A. Rosas, npoedpo Tunuatog, A. Borg Barthet kar J. Malenovsky
(sionynTn), OIKAOTEC,

YeVIKN eloayyehéag: E. Sharpston
ypaupatéac: R. Grass,
£xovTag unown Tnv €yypaen diadikaaia,

apoU (KOUOE TOV YEVIKO €loayyeAéa nMou aveénTuée TIC NPOTACEIC TOU KATa TN
ouvedpiaon TG 29n¢ Iouviou 2006,

€k0IOEI TNV akOAoubn
Anogaon

1 Me Tnv npoo®uyn TG n Enirponn Twv Eupwnaikwv KoivoTATwv {nTei anod To
Aikaotipio va diamotwoel 0TI To Baocilelo Tng Ionaviag, anaAAdooovTac Toug
OAaVEIOPOUC, €K MEPOUC av OxI OAwV navtweg oxedov OAWV TWV KATnyopiwv
IOpUPATWY, and TNV UnoXpewaon KataBoAng apoiBrng nNpog Toug dnuIoupyous Adyw
Onuooiou daveioyoU £pywv Mou kaAunTovTal and Ta dIKAI®PATA Tou dnuioupyou,
nap&Pn TIC UNOXPEWOEIC NMou uneXel and Ta apbpa 1 kai 5 Tng odnyiag 92/100/EOK
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Tou ZupBouAiou, TNG 19n¢ NogpPBpiou 1992, OXETIKA PE TO JIKAIWKA €KPiIoBWONG, TO
Olkaiwpa Oavelopou Kal opiopEvVa JIKAIWKATA OUYYEVIKA MPOG TNV MNVEUMATIKN
I0l0KTNOia oToV TOMEéa Twv npoidvTtwv Tng diavoiac (EE L 346, 0. 61, oTo €ENC:
odnyia).

Nopo0OeTikO nAaiocio
H koivoTikrj vopoBeoia
2 H €Bdopun arTioAoyikn okEWn TG odnyiag €ivar n akdAoudn:

EKTIMWVTACG OTI yIa T OUVEXEIQ TOU OnMIoUpyIkoU Kal KAANITEXVIKOU €pyou TwV
ONMIOUPYWV Kal TwV KAANITEXVOV EPUNVEUTWV I EKTEAECTWV €ival avaykaia n unapén
€NAPKOUC €1000NKATOC Kal OTI Ol €nevOUCEIC Mou anairouvTal, 10iwg yia Tnv
napaywyn Qwvoypaenuatwv kai Taiviov, €ival 101aitepa UWnAEG kal pIYoKivOUVEC
OTI n duvaToTNTa MPAYHATONOoIiNoNG ToUu &V AOYyw €I00dNUATOG Kal anooBeong Twv
eNevOUOUEVWY MNOOWV MMopei va OlacPaMNIOTEl  anoTeAEONATIKA HOVO WE TNV
evOEDEIYMEVN EVVOUN NPOOTACIa TwV €V AOYW JIKAIOUXWV.»

3 To apBpo 1 Tng odnyiag opile:

«1.  ZUhewva pe TG dIaTAEeIc Tou NapovToG KEPaAaiou, Ta KpATn HMEAN napexouy,
hHE TNV €mpUAAEN Tou apBpou 5, dikaiwpa ocuvaiveonc f anayopeucns yia Tnv
ekhioBwon kar  Tov davelopd  MPWTOTUNWV  Kal  avTiypd@wv €pywv  nNou
npooTartevovTal and TNV NVEUMATIKN 10I0KTNOIa KAl GAAWV  GVTIKEIMEVWV MOU
pvnuoveuovTal oTo apbpo 2, napaypagog 1.

2. Tia Toug okonoug TNG napoucoag odnyiag, n “ekpiobwon” €xel TNV &vvola Tng
d1GB0NC NpoG Xprion, Yia MEPIOPIOUEVO XPOVIKO dIAoTNUA Kal yid AUedo n EUPEDO
OIKOVOMIKO I EUNOPIKO OPENOG,

3.  Ta Toug okonoU¢ TnG napouoac odnyiag, o “davelopoc” €xel TNV €vvold TG
01GBeonc Npog Xpnon, Yia MEPIOPICHEVO XPOVIKO dldoTnua, Kai Oxl yia dueso N
EUUETO OIKOVOUIKO N EPNOpPIKO O@eN0G, oTav yiveral and 1dpUpaTa nou €ivalr avoixta
OTO KOIVO.

4.  Ta dikaiwuata nou avagepovTal oTnv napaypago 1 dev €EavtAouvTal ano
onoladnnote nwAnon f aAAn npd&n diavoung NPWTOTUNWY Kal avTiypdpwv Epywv
nou npootatelovTal and TNV MNVEUMATIKA 1010KTNCia kal AAAWV AVTIKEIMEVWY MOU
MvnuoveuovTal oTo apbpo 2, napaypagog 1.»

4 To apbpo 5, napaypaoi 1 €wc 3, Tnc 0dnyiac opilg:

«1.  Ta kpdTtn PEAN YNopoUv va NApeKKAIVOUV and TO AMOKAEIOTIKO OIKAiWPA Mou
npoPAEnsTal oTo apbpo 1 6oov apopd Tov dnUOCIo dAveioho, uno Tnv npolndbeon
OTI TouAdxIoTov oI dnuioupyoi AauBavouv apolfr yia Tov daveiopo autd. Ta kpdTtn
MEAN €xouv Tnv euxepeia va kabopilouv Tnv auoifry Aappavovrag unoywn Toug
OTOXOUG MOAITIKAG Npoaywyng.
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2. 'Otav Ta Kpdtn MEAN Oev epapuolouv To anokAEIOTIKO Jikaiwpa nou
npoPAEnsTal oTo apBpo 1 yia Ta pwvoypaPniuaTa, TIG TAIVIEC Kal yia Ta NpoypaupaTa
NAEKTPOVIKWV UNOAOYIOT®V, KaBIEPWVOUV oNwadANoTE apoIpn yia Toug dnuIoupyouc,.

3.  Ta kpdrtn PEAN YnopouUv va eEaipouv OPICPEVEC KATNYOPIEC IDPUPATWY anod Tnv
nANPWHN TNG apoIBng nou NpoPAENETal OTIC Napaypagpouc 1 kai 2.»

H Bvikii vouoBeoia

5 H odnyia peTapépBnKe GTNV 10NAVIKN EVVOUN TAEN YE Tov VOO 43/1994, Tng
30n¢ Aekepppiou 1994, nepi Tou JIKAIWHPATOC EKMICOWOEWG Kal dAVEIGHOU Kal NeEpi
OPIOHEVWYV JIKAIWMATWY GUYYEVIKWV NPOG TNV NVEUNATIKN 10I0KTNCIA OTOV TOUED TWV
npoiovtwv Tng diavoiag (BOE apiB. 313, Tng 31ng Aekepppiou 1994, o. 39504). O
VOHOG auTog Tpornonolntnke pe To BaciAikd diatayua 1/1996, Tng 12ng AnpiAiou
1996, nepi eykpioews TOU avaBewpnuEVOU VOUOU MeEPi NveuUaTikng 10lokTnaiag (BOE
api6. 97, Tng 22ac Anpihiou 1996, 0. 14369, oTo €ENG: VOUOBETIKO dIATayua).

6 Kata 1o apbpo 17 Tou vopoBeTikoU diaTayHaTog:

«O OnMIOUPYOC AOKEI KAT' AMOKAEIOTIKOTNTA TA OIKAIWMATA €KUETAAEUOEWC TOU
€pyou TOU UMO onoladnnoTe WopPpn kal 10iwG Ta JIKAIWKATA avanapaywyng,
dlavoung, napouciaong OTo KOIVO Kal WETATPONNG nou Ogv pnopolv va acknBouv
XWPIG TNV EYKPIOT TOU €KTOG ano TIG NEPINTWOEIG NOU NPOBAENEI 0 NAPWV VOUOG.»

7 To apBpo 19 Tou vopoBeTIKOU dlaTdyuaTog ival To akoAoubo:

«1. O opog “dlavoun” onuaivel Tn 01G6ecn OTO KOIVO TOU MPWTOTUMOU N TWV
avTiypa@wv TOU EPYOU HECW NWANOCEWC, eKMICOWOEWC OavelodoU 1 Pe aAlAoug
TPOMouG.

[...]

3. O 6pog “ekpioBwaon” onuaivel Tn 8160 TWV NPWTOTUNWVY 1 TWV AVTIYPAPWY
€VOC €pYOU MPOC XPNon Yia NEPIOPICHEVO XPOVIKO OIA0TNKA Kal yia APEDO N EUUEDO
OIKOVOUIKO ) EUNOPIKO OPENOG,.

Aev gyninTouv aTnv €vvola Tng ekpiobwaong n 81a6son nNpog €kBeon, napouaiaon oTo
KOIVO (QmVOypapnuATwv 1 ONTIKOGKOUCTIKWV EYyypapwV £0Tw Kal und Hopon
anoonaocpaTwv kabwg kai n 61adson yia eniTornou enICKONNoN.

4. O 0Opog “daveiopoc” onuaivel Tn dIaBeon Npog XPron YIa NEPIOPIOHEVO XPOVIKO
dl1GoTNUa XwpPIi¢ AUeCO 1 EUHECO OIKOVOUIKO 1 €UNOPIKO OPeAOG OTav yiveTal ano
1OpUPATA Nou €ival avolkTa oTo KOIVO.

SNUEIOTEOV OTI OEV UNAPXEI AUEDO I EPPETO, OIKOVOMIKO I} EUNOPIKO OPENOG OOAKIG O
davelopog anod idpupa avoixTd OTo KOIVO YIVETAl avTi KAaTaBoANG XpnuarikoU nooou
nou Oev unepPaivel ToO MOCO NOU €ival avaykaio yia Tnv kaAuyn Twv 060wV
A€ITOUpYiag Tou.
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Aev guninTouv OTNnV €vvold Tou Javeliopou ol MPAgEIC Nou eninTouv oTo JeUTEPO
€da@io TNG napaypdgou 3 avwTéPw Kal QUTEG nou yivovTal PETAEU 1I0pUpATWV
avoIKTWV OTO KOIVO.»

8 To anokA€IoTIKO dikaiwua davelopou Nou NapeXouv aTov dnuioupyo Ta apbpa
17 ka1 19 Tou VoPOBETIKOU dIaTAYHATOG UNOKEITAl 0TV akdAoubn eEaipeon Tnv onoia
npoBAEnel To apBpo 37, napaypapog 2, Tou VOHOBETIKOU diaTayuaToc.

«[...] Ta pouceia, apyxeia, PBIBANIOBAKEC, Ta KEVTPA TEKUNPIWOEWG, Ol ONUOCIES
BIBAIOBNKEG pwvoypaPpnuUATWV N TAIVIOONKES 1) AUTEC Nou €EapTwvTal anod QOPEIC
YEVIKOU OUMQEPOVTOC MOAMITIOTIKOU, €MICTNHOVIKOU 1 €KNaI®EUTIKOU  Kal [N
kepdookonikoU XapakTnpa n anod €knaideuTika 10pUKATA MOU AvAKOUV OTO 10Maviko
€KNAIOEUTIKO ouaTnua, dev {nTolv Tn ouvaiveon Twv JIKAIOUXWV TwV OIKAIWHATWV
oUTE TOUG NapEXouV apolfn yia Toug daveioHouc nou npaypaTonoiouy.»

H di101knTikN 31adikacia

9 2T 24 AnpiAiou 2003, n Emitponn ¢nTnoe ano To BaociAeio Tng Ionaviag va
TNG Napacyel NANPOPOPIEC OXETIKA HE TN METAPOPA OTO E0WTEPIKO OiKAIO TWV
apbpwv 1, 2 kal 5 Tng odnyiac. To BaoiAeio Tn¢ Ionaviag anavrnoe Pe £yypa@o Tng
1ng IouAiou 2003.

10  upgwva pe Tn diadikacia Tou apBpou 226, npwTto £dagio, EK, n Enirponn
annuBuve ato Baaikeio Tng Ionaviag, oTig 19 Aekepppiou 2003, £yypapo oxXANCEWG
Kal To kKaAeoe va Beonioel Ta YETPA Nou €ival avaykaia yia va GUPPoppwOei Npog Tnv
odnyia. To ev Aoyw kpdaTog pEAOG uneBale napaTtnpnoei oTig 19 Maptiou 2004.

11 H Emtponn, Bewpwvtac OTI ol JIEUKPIVIOEIG auTeEG Oev ATAV IKAVOMOINTIKEC,
annuBuve oTi¢ 9 TouAiou 2004 aiTioAoynueEvn yvwun oTo BaciAeio Tng Ionaviag kai To
KGAeoe va AdBel Ta avaykaia PETPA YA VA CUMHOPPWOEI PE TN YVWHN QUTR EVTOG
dUO PNVWV anod TNG KOIVOMOINOEWG TNC.

12 Anavtwvtag oTnv aimioAoynuévn yvwun, To BaoiAeio Tng Ionaviag diaBiBace,
oTIc 13 ZenTepBpiou 2004, otnv Enimponn pia ékBeon Tou Ynoupyeiou MoAITIGUoU
oTnV onoia, agevog, enavaiauBavovral Ta eniXEipAUaTa nou eixav avanTtu&el ol
IOMAVIKEG ApXEC ME TNV anavTnon oTnv MNpo€IdonoinTIK €MIOTOAR Kal, ApeTEPOU,
npoBAAAeTal n «avendpkela dIABETiuwV KEPAAQinv aTov NPOUNoAOYIOHO.

13 H Enitponn dev IkavonoiNbnke WE Ta ENIXEIPAMATA OTA onoia oTnpPixenke n
oTaon Tou Baoileiou Tng Ionaviag kali ano@Aacioe va Acknoel TNV Uund Kpion

NPOoPUYN.

Eni TNG Nnpoo@puUyng

Enixeipriuara twv d1adikwv

14  Katd tnv Emitponn, and 1o dpbpo 37, napdypa®oc 2, Tou VOHOBETIKOU
dlaTAypaTog NPOKUNTEl OTI N UNOXPEWON KATAaBoANG apoiBng aToug dnuioupyoug yia
Tov OaVEIONO TwV €Pywv TOUG MOU YIVETAlI XWPIC Ouvaiveon ToUu (OPEa Tou

JIKaIWUATOG €ival TOOO NEPIOPIOPEVN WOTE €ival au@iBolo av pnopei va TUXE
€pappoyng otnv npa&n. H Oiakpion nou yiveralr PETAEU Tou <«IOpUNATOG» rMou
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npayuaTonolei Tov daveioPo Kal TOU «opyaviopoU» nou eAEyXEl TO idpupa auTo eival
oTNV NPAypaTikoTNTa AKPWE TUMOAATPIKN. ZUYKEKPIMEVA, €EAPTA TNV O@EIAOMEVN
OTOUG OnuIoupyoUc apolfry and Tn VOMIKA Hop@n nou enAéyel o daveilwv, npayua
nou kaBioTa duvaTn TNV Napakapyn TngG UNoXPEWOEwWS apoIBnG.

15  ZTnv npaypaTikdTnTa, N unoxpeéwon autn Oev IoXUEl O0OAKIG O (POPEIC nou
npayPaTonoiouv Tov dAveioPo avrkouv o€ dnPOCIouG opyaviopoucg, o 19pUPaTa nou
UnNayovTal oTo 10Maviko eknNaIdeUTIKO oUOTNKHA 1 OE 10IWTIKOUG OPYAVIGHOUC <YEVIKOU
OUMQEPOVTOC MONITIOTIKOU, €NICTNHOVIKOU 1 eKNAIBEUTIKOU XapakTnpa» kai nou dev
€ival kepdOOKOMIKOI.

16  Katd ouveneia, n unoxpewon agoipng loxuel Jovo o€ dU0 nePINTWOEIG. H
npwTn €ival n NePINTWOn Onou To idpupa nou npayparonolei Tov davelopd eivai
IDIOTIKOG  KEPOOOKOMIKOG Opyaviouos. ‘Opwe o davelopoi nou  yivovtal «xapiv
kepdookoniag» BewpouvTtal Ox1 WG dAVEIUoi KaTa TNV €vvola TG odnyiag, aAAad wg
ekpIoBwoelc. EEaMou, oTnv npdaén dev eival niBavo €vag KEpOOOKOMNIKOG Opyaviopog
va npayuartonolsi dwpeav daveiopd. H deUTepn nepInTwon €ival autry Ornou To &v
AOyw idpupa eival 10IWTIKOG Opyaviopog KN KEPOOOKOMIKOG, NANV Opwe Oev Egival
OpYQaVIOHOG «YEVIKOU OUMQEPOVTOG MOAITIOTIKOU, EMIOTNHOVIKOU 1 €KNAIOEUTIKOU
xapaktnpa». Kal otnv nepinTwon auTtn €ivar paMov aniBavo Ta pouoceia, ol
BIBAI0BNKEG, o BIBAIOBRKEG PpwvoypapnudaTwy, ol TavioBnkeg kalr kaBs alko idpupa
nou npaypartonolei davelopouc oTo KoIvVO, Wn KepdOOoKomikoU XapakTnpd, va Mn
pnopolv va Bewpnbolv WG «OpPYyaviopoi YEVIKOU OUPQEPOVTOC MONITIOTIKOU,
€MIoTNHOVIKOU 1 EKNAIDEUTIKOU XapakTRpa».

17  Nai pev, dnAadr, v NPOKEIUEVW TO VOUOBETIKO OIATayda JIaKpivel oapwg
METAEU Twv 01IaPOPWV KATNYOPIWV IDPUUATWY, NANV OMWG n Oldkpion auTn Oev
hnopei va BswpnBei w¢ npaypaTikn, OI0TI £xEl TO idI0 AnoTEAEONa We TNV EAAEIWN
KaBe OIakpIoNG Kal kaTtaAnyel otnv anahhayn oAwv Twv NEPINTWOEWV daveiopou ano
TNV UNOXPEWGN apoIBnG.

18  E&aA\ou, To apbpo 5, napaypagog 3, TnG odnyiag, w¢ napekkAion and Tnv
UnoxpEwan apoIfnc nou npoBAEnel n napaypapoc 1 Tou apbpou autou, NpeEnel va
epunveleTal OoUOTAATIKA. 2Uuvenwg, av Odev diveTal Kapid €vvola OTo €MiBETO
«OPIOUEVOG» aMO TNV EKPPACN OPIOUEVEG KATNYOPIEG IDPUUATWV», TOTE XAVEl KABE
MPAKTIKI anoTEAEONATIKOTNTA N UMOXPEWON AUOIBAC Kal diveTal oTnv napaypago 3
€pUnveia avTiBeTn npog Tov okono Tng odnyiac. EmnAéov, n dIATA&N autrh apnvel pev
oTa KPATn MEAN ONUAavTiKO NEPIBWPIO EKTIMAOEWE WG NPOG TOV NPOCDIOPIOHO TwV
KaTnyopiwv I9pUNATWY nou anaAAdooovTal and Tnv unoXpewon apoiBng, NANV OpWE
n anaAAayn nou IoxUel o OAa 1} oxedov OAa Ta 10pUPaTa kabioTatal o YEVIKOG
kavovag.

19  E&AAM\ou, ol apoiBeg nou Aappavouv ol dnuioupyoi NpEnel va avTioTadpifouv
TIC ONMIOUPYIKEG TOUC NPOONABEIEC. ZUVEN®S, N EAAEIWPN NANPWHNG 11 N NANPWHA
TOOO MIKPOU MOoooU Mou €ival Npo@avwe avenapkes yia va avTioTabuiosl auTeg TIG
OnMIoUpYIKEG Npoonabeleg dev PNopouv va BewpnBolv wg «apoifi» KaTa KuploAegia.

20  Apuvodpevo, To Baaileio Tng Ionaviag @povei npwTov OTI Oev €ival akpiBECG va
XapakTnpideTal €EAIPETIKA «MEPIOPIOPEVOC» O TOMEAC EPAPHOYNG TNG UMOXPEWONG
auoIBAC Twv dnuIoupywv nou npoPAEnel n ionavikn vouoBeoia d10TI n EniTponn
KAKWG EEOMOIOVEI «IOPUNATA» KAl «0pyaviopoUuG». TNV NpaydaTikoTnTa, n EAAEIYn
kepdookoniag €ival NpoUndBeon nou npénel va 1oxUel Oxl oTo idl0 To idpupa aAAa
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OTOV Opyaviopod oTov onoio autod unayetal. H efopoiwon peTAEU 10pUKATOC Kal
opyaviopou npokaAei ouyxuon OI0TI agrvel va unoTedei OTI 0 KePOOOKOMIKOG
XOPAKTAPAG Kal TO YEVIKO OUMMEPOV MPENEI va €XOUV £PAPHOyN OTO idpUNa Kai ol
OTOV OpYavIOMO Mou TO eAEyxel. YNO TIC OUVONKEG QUTEC, €ival eUpUTEPOG O TOMEQG
EPAPHUOYNC TNG UMoxpeEwonc Tov onoio n EnTponry xapaktnpilel €EqIpeTIKa
neplopiopévo.  Eivar  €EaMou  ocuvnBéoTato  IBIWTIKEG €TAlpie va  aokouv
OpaoTnpIOTNTEC Xopnyiac npoBaivovrac o€ davelopod Epywv OTO KOIVO Kal TinoTta dev
eunodilel TOUG (POPEIC OTOUC OMOIOUC QUTEC avAKouv va kaTaBdaAouv apoifry oToug
dnuioupyoUg ol onoiol To {nTouv.

21  To Baaikeio Tng Ionaviac unooTtnpilel neparépw OTI Kavéva apbpo Tng odnyiag
Ogv Napéxel OTOIXEIa i KPITAPIA EPPNVEIAG WG NPOG TNV €KTACN NOU KNopei va Aapel o
YEVIKOG Kavovac TNG auoIfnc Twv Onuioupywv Kabwc kai n anaiayn and Tnv
kataBoAn Tnc. H Emirponn, n onoia kai Qépel To BAPOC anodeiEewc, dev AnedeEIEE OTI
N €ktaon TnG anaAhayng and Tnv kaTtaBoAr apoiBfng oToug dnuioupyouc yia Tov
Oavelopod TwWV €Pywv TOuG €UBUVETAl yia avenapkr €ioodnuaTta € Bapog Twv
TeEAEUTAIWV IKava va gunodioouv Tn duvaToTNTA TOUC Yia VEES dnuioupyiec. EEGAAoU,
n EmTponn oUTe anédel€e oUTE Kav 10XUPIOTNKE OTI N anaAAayn auTn ennpeace Tnv
uAonoinan TNG E0WTEPIKAG ayopdc.

22 AvriBeta pe 0oa ioxupiCeTal n Enirponn, nou xwpig VOUIHO €pEica nepIopidel
TNV EUXEPEI Mou avayvwpileTal ota Kpdtn HEAN va anaAAdooouv OPIOHEVEG
KaTnyopieg 19pUPATWY, akopa kai 6Aa Ta 1dpupara, n odnyia napexel ota KPATn KEAN
eupeia €Eouoia exTINACEWG Kal Toug divel Tn duvatoTnTa va neplopifouv, Pahiota O¢
va €EOUDETEPWVOUV, TNV UNOXPEWGCN aMOIBAG OTO PETPO MOU €ival avaykaio yia Tnv
EMITEVEN TWV MONITIOTIKWV OTOXWV MOU TAGOOUV, NPAyHd NMou anoTeAEl NpwTapyIKn
anaitnon n onoia unepIoYUEl TNG avaykng va e€ac@alifovral enapkn €l0odnuarta
oTouG dnMioupyoUc. H dnAwon Tng Enimrponng, oTnv €kBeor TNG Npog To ZUMBOUAIO
™G Eupwnaikng ‘Evwong, To Eupwnaikd KoivoBoUAio kai Tnv OIKOVOUIKN Kal
Koivwvikiy Enitponr 6oov agopd 1o dikaiwpa dnuodaoiou daveiopou otnv Eupwnaikn
‘Evwon, TnG 12n¢ ZentepBpiou 2002 [COM (2002) 502, oTo €&nc: €kBeon Tou 2002
yia 10 Oikaiwpa Onuooiou daveiopou], emBePainvel TNV €punveia  auTh.
JUYKeEKpIPEVa, n EmTponn napatnpei oTo &yypa@o auTd OTI, «UMNO OPIOHEVEG
ouvOnkeg, [To apbpo 5] eniTpénel oTa KpdTn va avTikaBioToUv TA AMOKAEIOTIKA
dikaiwpaTa pe dikaimpa apoiBng i paAioTa va pnv npoBAEnouv apoipn».

23 Télog, To Bacikeio Tng Ionaviac unootnpilel OTI n €KPPACN <OPIOHEVES
KATnyopieg 1I0pUPdaTwv» deV avapEPETaAl GTNV NoooTNTA, OTOV APIOUO 1) OTO WEYEDOC
TOug, aA\G onuaivel  adlakpitwg  OIAPOoPEG  KaTnyopie  1IOpUNATWY  MoU
dlagoponolouvTal 1 oploBeToUVTal. ZUVENWC, N EpMNveia Tou apbpou 5, napaypagog
3, TnG odnyiag nou unooTnpifel n EmiTponry dev avTanokpiveTalr oTnv npayuarikn
onuacia TnG EKPPAcng auTng.

EkTiunon Tou Aikaotnpiou

24 Mg TnVv Uno Kpion npoo®uyr AOyw napapacewc, n EmTponn €yeipel, kaTa Ta
ouoiwdn, To {ATNUa TNG evoTnTac nou npensl va anodidetal oTto apbpo 5,
napaypagog 3, Tng odnyiag, Kata To onoio Ta KpATn MEAN punopolv va anaAAacoouv
«OPIOUEVEG KATNYOpieg 1IOpUPATWY» and Tnv kataBoAr apoifng nou npoBAEnsl n
napaypagog 1 Tou idiou apbpou.
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25  Katd nayia vopoloyia, yia Tnv €punveia 0IATAEEWC TOU KOIVOTIKOU OIKaiou
npénel va AapBaverar undyn oxi povov n diaTunwon TnG, aAAa kal To NAQiolo TNng
KaBwg kal ol oToxol nou emdIWKEl n puUBHION oTnv onoia avnkel n diataén (BA.,
pETAEU aMwv, ano@doeig Tng 18nc Maiou 2000, C-301/98, KVS International,
JuMoyn 2000, o.I-3583, okéwn 21, kai TnG 19n¢ ZenteuBpiou 2000, C-156/98,
F'epuavia kata Enirponng, Zuhhoyn 2000, o. I-6857, okewn 50).

26 AapPavopévou umoOyn TOU Kupiou oOKomou Tng odnyiagc oOnwc npPoKUNTEl
€I0IkOTEpa and Tnv €Rdoun armioAoyikn okéwn, n odnyia okonei oTnv €€ac@alion
€NApKoUC €1000NPATOC OTOUG ONMIOUPYOUC, OTOUC KAANITEXVEG EPMNVEUTEC 1} OTOUG
EKTENEOTEC KAl OTNV anooBeon Twv ID1IAITEPA UYPNAWV Kal pIPoKIVOUVWY enevOUOEWV
nou anaitei €I0IKOTEPA N NApaywyn ewvoypa@nudatwv kal Taiviov (ano@Aaceig Tng
28n¢ Anpihiou 1998, C-200/96, Metronome Musik, SuAAoyr) 1998, o. I-1953, okeyn
22 kal TnG 6n¢ IouAiou 2006, C-53/05, Enitponn katd MopToyaAiag, nou Oev EXel
OnHooleuBei akopn oTn ZUAAoyH, OKEWN 24).

27 H anaMayny 6Awv, 1 oxedov OAwv, Twv KATNyopiwV IOPUMATWV Mou
npoBaivouv o autoU Tou €idoug Tov JAveEIOWO amnd TNV UMOXPEWCN TNV oroia
Beonilel To apBpo 5, napaypapog 1, TnG odnyiag 6a aTepoloe Toug dnEIoUPYOUS ano
gia apoiBn nou Ba pnopoUos va anooBeEoel TIC ENEVOUCEIC TOUC, YEYOVOC nou Ba eixe
aopaAwG EMATWOEIG oTn  dpacTnpioTnTa  Onuioupyiag vewv  epywv  (BA.
npoavagepBeioeg anopdaoceic Metronome Musik, okéwn 24, kai Enirponn katd
MopToyaAiag, okéwn 25). Ynd TIG OUVONRKEG QUTEC, n METAPOPA TnG odnyiag nou
ouvenayetralr otnv npa&n analayn OAwv, 1 oxedov OAwvV, TWV KATNyopIwV
IOPUPATWV avTiBaivel oTov KUPIO okono TG odnyiac auTnc.

28  To Baoileio Tng Ionaviag unooTtnpilel NAvTwg, ouvapws, OTI 0 OTOXOG TNG
NONITIOTIKAG Npoaywyng unepioxUsl Tou OTOXoU TnG €Eaopalioewc enapkoug
€100dnpaTog oToug dnuioupyolc. H eAeubepia nou avayvwpilel oTa KpATn MEAN N
odnyia Toug emiTpensl dnAadn va NPoBAENOUV UMEP TwV ONMIOUPYWV MOAU HIKPN,
OUMBOAIKR, akoun kai undevikr apoiBn. H ékBeon Tou 2002 yia To dikaiwpa dnuoaiou
davelopoU niBeBaiwvel TNV punveia auTn.

29  BeBaiwg, n MOMTIOTIKA NPOAYywyr OUVIOTA OTOXO YEVIKOU OUMQEPOVTOC Mou
eMITpEnel Tn Bdaoel Tou apBpou 5, napdypa®og 3, TNG odnyiac anaiiayry opIoHEVWV
IOpUNATWY Onuociou davelopoU anod TNV UNoXpewon auolfic. QoToco, n npooTaacia
TWV POPEWV JIKAIWKATWY, NPOKEINEVOU va €EAOPANIOTEI UNEP AQUTWV N NPOoNopIon
kaTtaAnAou eicodnpaTocg, anoTteAei eniong 101k6 aTdX0 TNG id1ac odnyiag, onwc pnTa
OleUKPIVICEl N €BOGOUN aITIOAOYIKN OKEWN TNG. AkpIBwG, yia va dlapuiayxBbei auTto To
dIkaiwpa apoIBng, 0 KOIVOTIKOG VOHOBETNG BEANCE va nepiopioel TNV EKTAON TNG
anal\ayng, anairovTag ano TIGC €BVIKEC apXéG va anaAAdooouv OPICHEVEG HOVO
KATNYOpIEC IOPUNATWY and TNV UNOXpEWON AuTH.

30  EEAMou, n gpunveia TnG odnyiac nou oTnpileTal oTov KUPIO OTOXO TNG ONwG
npokunTel and Tn okéwn 26 TnG napouoac anopaocnG enPPWVVUETAl and Tn
dlatunwon Tou apbpou 5, napaypagog 3, diATa&n n onoia kavel AOyo HOVO yia
«OPIOUEVEG KATNYOPIEG 10pUHATWV>». O KOIVOTIKOG VOUOBETNG dev BEANoe dnAadn va
Owaoel Tn duvaTdéTNTa OTA KPATn MEAN va anaAAaooouv OAeg, n oXedOV OAEG, TIG
KaTnyopieg 10pUNATWY anod TNV UMNOXPEWON KATABOANG apolBnc nou npoBAEnel n
napaypagog 1 Tou idlou apBpou (andgaon Emirponry katd MopTtoyaAiag, on.n.,
okéyn 21).
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31  EnminAfov, pe To apBpo 5, napaypa®oc 3, n odnyia eniTpénel oTa KpATn HEAN
va napekkAivouv, 0cgov a@opd Tov Onuocio davelopo, and Tn YEVIKA UMOXPEWON
kaTaBoAnc apoIBng oToug dnuIoupyouc nou MpoBAEnsl n napaypapog 1 Tou idiou
apbpou. KaTa nayia vopoAoyia opwg, ol dIaTa&eig piag odnyiag nou napekkAivouv ano
YEVIKR} apxn Tnv onoia kaBiepwvel n idla odnyia npenel va epunvelovTal GUOTAATIKA
(anogaoeig TnNG 29n¢ AnpiAiou 2004, C-476/01, Kapper, ZuAoyrny 2004, o. I-5205,
oKEWnN 72, kai Emirponn katd MopTtoyaAiag, on.n., okéwn 22).

32  Katd ouveneia, avTiBeTa pe 0,71 unooTtnpilel To BaciAelo Tng Ionaviag kal onwg
npokUnTel and Tn okéwn 30 TNG napoloag anopaonc, n EKPPACT <OPIOUEVEC
KATNYopieg I0pUPATWY>» Tou apBpou 5, napaypa®og 3, Exel NOCOTIKN £vvold. And Tnv
ev AOyw unoxpeéwon Mnopei dnAadr va analAayei €vag HIKPOG MOvov apiBpog
KATNyopIwv I0PUKATWY MOU UMoXpeoUvVTal eVOEXOUEVWE va KaTaBaAouv apoifn kar’
gQappoyn TnG napaypagou 1 Tou idlou apbpou.

33  TéNog, npénel va onueiwBesi OTI, eMEipel €napkwG akpiBwV KOIVOTIKWV
KpITNpiwv oTnv odnyia yia Tnv opioBETNON TWV UNOXPEWOEWV MOU AMOPPEOUV anod
auTnyv, evanokelTal ota KpdTtn WEAN va npoodiopicouv, oTo £daPOC TOUG, Ta NAEOV
KaTaAAnAa kpITripia npokeigevou va diaopalioouv Tov oeBACHO TNG EVTOC TWV OpPiwV
nou €niBAiAel To KoivoTikO Oikalo kal 18iw¢ n odnyia (BA. kat’ auTtAv Tnv évvola
ano@dceic Tng 6n¢g deBpouapiou 2003, C-245/00, SENA, Zuhhoyn 2003, o. I-1251,
okéwn 34, kal Tng 16nc OkTwpBpiou 2003, C-433/02, EmiTponr katd BeAyiou, ZuAoyn
2003, 0. I-12191, okéyn 19).

34  Zuvapwe, €xel kpIBei 0TI To apBpo 5, napaypaoc 3, TNG odnyiag eniTpENEl
aMa dev unoxpewvel Ta KpAtn HEAN va npoBAEnouv €Eaipeon Yid OPIOPEVEG
KaTnyopieg 10pupaTwy. Enopevwg, av ol nePIOTACEIG NMOU €MIKPATOUV OTO €V AOYW
KpAToC MENOG dev enITpENOUV va Yivel opBn didkpion PETAEU kaTnyopiwV 1I0pUPATWY,
Ba npener va eniBAnBei og 0Aa Ta oikeia 13pPUKATA N UNOXPEWOT VA KAaTABAAAoOuUV Tnv
apoifry nou npoBAEnel n napaypapog 1 Tou apbpou autou (andpacn Enirponn katd
BeMyiou, on.n., okéwn 20).

35 To Baoikeio Tng Ionaviac npoBAA\el To enixeipnua OTI n analiayry nou
npoBAénel To apbpo 37, napaypa@og 2, Tou VOUOBETIKOU diaTdypaTog dev I0XUEl yia
TO «idpupa» nou npayupaTonolei davelopd alAa yia Tov (popea nou eAEYXEl TO iIdpUMA
auTo.

36 'Onwg Oopwe opBa napatnpei n Enirponn, n €€aptnon Tng anaAhayng and tnv
UMOXPEWGN aWoIBAC and Tn VOMIKN Hoppry nou enAéyel o daveilwv HapTupei
unepBalouca vopikn TunoAaTpia ikavi va dwoel Tn duvaToTnNTa OTOV TEAEUTAIO va
napakapyel eUKOAa Tnv unoxpewon ayoipng. EninAgov, To BaciAeio Tng Ionaviag dev
Napexel kaveva aTolxeio 1kavo va anodeifel OTI gival Xpnoiun n dIakpion Mou YiveTal
METAEU Tou 10PUKATOC Kal TOU Opyaviopou Mou To eAEyxel, dedopévou OTI ol dUo
EVOTNTEC PBpioKovTal O KATAOTACN OUCIACTIKA MavopoldTunn and Tn okomd Tng
npaénc Tou daveiopou.

37  To BaoiAeio Tng Ionaviag unootnpilel eniong 0TI n Emirponn dev anédei€e OTI N
anaAAayn nou npoPAEnsl To apbpo 37, napaypaPog 2, Tou VOUOBETIKOU dIaTAyHaTog
Oev divel TNV €Ukalpia oToug dnNMIoUPYOUC va NPayUaTonolinoouv KaTaAAnAo €100dnua
Kal OTPEBAWVEI TOV QVTAYWVIOHO EVTOC TNG KOIVAG ayopdc.
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38  AuTO TO enixeipnua npénel OpwG va anoppipBei Aappavopévng unown Tng
naylag vopoAoyiac Tou AikaoTtnpiou, and Tnv onoia npokUNTEl OTI N NPOoPUYN AOYW
napaBacews €xel avTikeldevikd Xxapaktnpa (BA., MeTa&u aAAwv, andgaon TnG 17n¢
NoepBpiou 1993, C-73/92, Enirponn katd Ionaviag, ZuMoyr 1993, . I-5997, okeyn
19), onoOTE N KN TAPNON MIAG UNOXPEWOEWG NOU ENIBAAEI kavovag KoIVoTIKoU dikaiou
ouvioTa ka®' eauTr napdBacn kalr To YeEyovog OTI auTh n Wn TApnon Oev &ixe
apvnTIKEG Ouveneleg eival aveu enippong (BA., METAEU aMwv, anodcelc TngG 21ng
YenTepBpiou 1999, C-392/96, Enitponny katd IpAavdiag, ZuMoyn 1999, o. I-5901,
okewelg 60 kalr 61, kaBwg kar TnG 26ng Iouviou 2003, C-233/00, EmiTponn kaTd
raAiag, ZuMoyn 2003, 0. I-6625, okeyn 62). To Baagieio Tng Ionaviag, BewpwvTag
OTI Pnopei va epunvelosl Tnv odnyia We Bacn Tnv €EETACN TWV OUVEMNEIWV TNG
EPApHOYNG TNG, ONWG €ival N avendpkeia TWV €I000NUATWV Twv dnNMIoupywv, €EapTta
TNV €punveia TnG odnyiac anod Ta anoTeAéopaTa TNG EGapuUoync Tng, Npdyua nou dev
o¢BeTal TN Aoyikn ogipd Twv dUO AQUTWV PACEWV TOU VOUIKOU GUAAOYIoMOU.

39  EninAfov, vai pev otnv €kBeon Tou 2002 yia To dikaiwpa dnuoaiou daveiopou
n Emirponny diamiotwvel 0TI To apbpo 5 TG odnyiac NPoBAENEl, UNO OPICUEVEC
NEPICTACEIG, UNOEVIKN apoifn, NANv Opwg n duvaToTNTa auTn va pnv npoBAEnsTal
KauIia agoiBr] apopd POvov TIC KaTnyopieg 1I9pupdTwy nou anaAAacoovTtal and Tnv
UnNoxpEwWan apoIBic Baosl Tou apbpou 5, napaypagpog 3, TNG odnyiac. ‘Onwe OpWE
npokUNTel anod Tn okeéwn 31 Tng napolcag anogaocng, n diaTta&n auTn npenesl va
€pUNVEUETAl CUOTAATIKA.

40  Ev ndon nepinTwoel, av unoTeBei OTI Pnopei va yivel enikAnon Tng ev Aoyw
€kBeong npoc oTNPIEN Twv eniXelpnUaTwyv Tou BaoiAeiou Tng Ionaviag, autn dev
anotelei, Onw¢ opba napaTAPNoOE N VYeEVIKN €loayyeAéag oTo onueio 31 Twv
NPOTACEWV TNG, NApAd €va OToIxEio epunveiac PeTa&l AAAwv nou Oev OEOMEUEl TO
AikaoTnpio.

41  Zuvenwg TO Baciheio Tng Ionaviag nepidappdavovTag oTov KAaTtaAoyo Twv
IOpUPATWY nou anaAl\accovtal and TNV UNoXpEwon auoiBng Tou dapbpou 37,
napaypa®og 2, Tou VOUOBETIKOU OIaTAyHaToC OAEG, 1 oXeOOV OAEG, TIG KATNYOPIES
IOPUKATWY NOU KATa Kavova UMNOKEIVTAl TNV unoXpewon apolBng divel oTo apbpo 5,
napaypagog 3, TnG odnyiag epunveia nou dev ouvadel NPog TOV KUPIO OKOMO TNG
oUTE NpoG T OUCTAATIKR €pUnveia nou appolel otn diIdTaén auTtr, kabooov eiodyel
NAapeKKAION and Tn YEVIKA UNOXPEWON TNG AMOIBAG TWV dNHIOUPYWV.

42  YnO TIC OUVONKEC QUTEG, n MpPooPuyn nou daoknoe n Enirponny npéner va
BswpnOei Baoiun.

43  Kard ouvéneia diamoTwveTal OTI To BaciAeio Tng Ionaviac, anaAAdocoovTag
ano TNV Unoxpewaon auoIBAG Twv dnUIoUPYWV ToV davelopo anod OAEC, ) oXeOOV OAEC,
TIC KATNyopieG I0PUMATWY Mou  npaydatonololv  dnuocio  davelopod  €pywv
NPOOTATEUOMEVWY anod Ta OdikaiwpaTa Onuioupyou, NapéPn TIG UMOXPEWOEIC MOU
unéyel ano Ta apbpa 1 kai 5 Tng odnyiac.

Eni ToV dIKAOTIKOV 00wV
44  Katd 1O apBpo 69, napdaypagog 2, Tou KavoviopoUu Aiadikaaciag, o nTrnbeig

01a0ikoG kaTtadikaleTalr ota OIKAoTIKG £€0d0a, €pOOOV UMNPEE OXETIKO AITNMA ToOU
viknoavTog diadikou. Asdopevou 0TI N Enirponn {ATnoe Tnv katadikn Tou BaaoiAsiou
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NG Ionaviag kar autd NTTHONKE, To TEAEUTAIO NPENEl va KaTadikaoTel oTa OIKAOTIKA
£€oda.

lMa Toug Adyoug auTouc, To AikaoTnpio (TpiTo TUNKA) ano@acilgl:

1) To BaociAeio TnG Ionaviag, anaAAdooovrTag and TNV UMNOXPEWON
aoIBNG TWV SNUIOUPYWV TOV SaveIOHO and OAeG, | OXEdOV OAEG, TIG
KATNyopieg 15pUHAT®WV NoU npayparonoiolv Onpoocio JaveIiopHO £pywmvV
NPOCTATEUOHEVMWV AN Td JIKAIOPATA dnUIoUPYOU, NAPERN TIG UNOXPEWTEIG
nou un€xel ano Ta apopa 1 ka1 5 Tng odnyiag 92/100/EOK Tou Zuppouliou,
NG 19nG NoeuBpiou 1992, oxerikad HE TO Jdikaiopa &ekpiodwong TO
dikaimpa JaveiopoU Kal opioHéva JIKAIMMATA OUYYEVIKA nNpoG Tnv
NVEUHATIKN IG10KTNOia 0TOV TOHEA TWV NPOIOVTWV TNG diavoiac.

2) Karadikale To BagiAgio Tng Ionaviag ora dikaoTika £€50da.

(unoypa@eg)
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