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GiorgosόαDŜƻǊƎŜǎέύ Koumantosς
momumentalfigure of the Greek, 

European and international
copyright; great fighter for

authorsΩ rights; between1981 and 
1996, the Presidentof the

International Literaryand Artistic
Association(ALAI)  



Disclaimers

1. The views expressed by the speaker are not necessarily the 
same as those of any organization for which (i) he has ever 
worked; (ii) is working; or (iii) will ever work.

2. If you find that the views of the speaker are not  
appropriate, those are not necessarily the views of the 
speaker
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Outline

1. From the Santiago and Barcelona Agreements, through the 
2005 Recommendation, to the 2014 Directive.

2. Comparison of the 2005 Recommendation ςin the light of the 
2007 Resolution of the European Parliament ςand the 2014 
Directive.

3. The Directive seen from ǘƘŜ αǇŜǊƛǇƘŜǊƛŜǎέ ƻŦ ǘƘŜ 9¦Φ

4. Comparison of the Directive with principles in WIPO 
publications.

5. The future of collective management of copyright and related 
rights in the EU ςwhat kinds of rights?  
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1. FROM THE SANTIAGO AND 
BARCELONA AGREEMENTS, 

THROUGH THE 2005 
RECOMMENDATION, TO THE 

2014 DIRECTIVE



Santiago and Barcelona out -
online Recommendationin
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The 2005 Recommendation 
by the European Commission: 

scrambling the collective 
management system after the 

liquidation of the CISAC 
Santiago and BIEM Barcelona 
Agreements (2001 and 2002) 
ŀƴŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ LCtL 

simulcasting decision (2002)       



The 2007 Resolutionof 
the European Parliament
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The 2007 Resolution of the 
European Parliament:

this should be regulated in a 
directive and much better 

than in the Regulation!



It is better late than never: the
publictation of the Draft Directive
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2012: publication of the 
Draft Directive not only on 
trans-border online music 
licencing but also on the 
requirements of good 

governance and 
transparency  



February2014: at last!  
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February 2014:Directive 
2014/26/EU on collective 
management of copyright 

and related rights and 
multi-territorial licensing of 
rights in musical works for 
online use in the internal 

market 
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2. COMPARISON OF THE 2005 
RECOMMENDATION 

ςIN THE LIGHT OF THE 2007 
RESOLUTION OF THE 

EUROPEAN PARLIAMENT ς
AND THE 2014 DIRECTIVE



Basic differencesbetweenthe
Recommendationand the Directive

Å The Recommendation was not a binding instrument(ōǳǘ ǎǘƛƭƭ ƛǘ ǿŀǎ αǎƻƭŘέ 
as if it had been binding); the Directive is binding for EU Member States.

Å Concerning the legal and draftingquality of the Recommendation, it 
would have beendifficult say nice wordsΤ ƛƴ ŎƻƴǘǊŀǎǘΣ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ƭŜƎŀƭ 
and drafting level is excellent(irrespective of what one may think of the 
contents of certain provisions).

Å The Recommendation onlyςor mainly ςaddressed the issue of trans-
border online licensing of music; the creators of the Directive seem to 
have studied the alphabet and found that, if someonesays A, it is 
desirable that to also say B: it alsooffers detailed rules of good 
governance and transparencyƻŦ /ahΩǎ ŀŎǘƛǾƛǘƛŜǎΦ   
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The Recommendationand the Directive
in the light of the EP Resolution(1)

European Parliament Resolutionof 13 March 2007 on the Commission 
Recommendation of 18 October 2005 on collective cross-border management 
of copyright and related rights for legitimate online music services 
(2005/737/EC)  (2006/2008(INI)). Main points of the criticismof the
Recommendation:

Å αthe Commission failed to undertake a broad and thorough consultation 
processwith interested parties and with Parliament before adopting the 
Recommendationέ; 

ü Justifiedcriticism; amptly correctedduringthe longprocessof preparationof
the Directive.  

Å αit is unacceptable that a ΰsoft lawΩapproach was chosen without prior 
consultation and without the formal involvement of Parliament and the 
Council, thereby circumventing the democratic processέΤ

ü Justifiedctiticism; correctedthrough the adoption of the Directive. 
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The Recommendationand the Directive
in the light of the EP Resolution(2) 

Main points of the criticismof the Recommendation:

Å αthe Recommendation seeks merely to regulate the online sale of music 
recordings, but could ςowing to its imprecise wording ςalso be applied 
to other online services(e.g. broadcasting services) containing music 
recordings; whereas the resulting lack of clarity as to the applicability of 
differing licensing systems leads to legal uncertaintyέΤ
ü Justifiedcriticism; correctedby clearseparationof generalrulesapplicablefor all

CMOsand the specificrequirementsfor trans-border online licensingof music. 

Å αthere is a risk that right-holders complying with the recommendation in 
respect of their interactive online rights would deprive local collective 
rights managers (CRMs) of other rights (e.g. those relating to 
broadcasting), thus preventingusers of those rights from acquiring user 
rights for a diversified repertoire from one and the same CRMέΤ
ü Justifiedcriticism; in respectof broadcasting, correctedby derogationunder Article 32.  
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The Recommendationand the Directive
in the light of the EP Resolution(3) 

Main points of the criticismof the Recommendation:

Å αmusic is not a commodityand collective rights managers are mainly non-profit-
making organisations, and whereas introducing a system based on controlled 
competition serves the interests of all right-holders and of promoting cultural 
diversity and creativityΤέ
ü Justified criticism about a missing aspect; dueto theƎŜƴŜǊŀƭ 9¦ ǇŜǊŎŜǇǘƛƻƴ ƻŦ Ƙƻǿ ŀ αōŀƭŀƴŎŜŘ 
ŎƻƳǇŜǘƛǘƛƻƴέ ǎƘƻǳƭŘ ƭƻƻƪ ƭƛƪŜin this respect, the Directive does not fully reflect either the double 
(product and service but carrying cultural values) nature of music and other protected creations or
the special public functions of CMOs to promote creativity and support creators. 

Å αnational CRMs should continue to play an important role in providing support 
for the promotion of new and minority right-holders, cultural diversity, creativity 
and local repertoires, which presupposes that national CRMs should retain the 
right to charge cultural deductionsέΤ 
ü Justified criticism about a missing aspect;for the first part of the paragraph, seethe commentsto

the precedingparagraph; asregardsαcultural deductionsέΣ they are retained (but it must be 
recognizedthat their valuemaybe reducedin caseof online musiclicensing, at leastfrom the
viewpointƻŦ αmandatingCMOsέύΦ  
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The Recommendationand the Directive
in the light of the EP Resolution(4) 

Å αthe existing network of national CRMs plays an important role in providing 
financial support for the promotion of new and minority European repertoire and 
whereas this should not be lost;

Å αthere is concern about the potentially negative effects of some provisions of the 
Recommendation on local repertoires and on cultural diversity given the potential 
risk of favouring a concentration of rights in the bigger CRMs, andΧthe impact of 
any initiative for the introduction of competition between rights managers in 
attracting the most profitable right-holders must be examined and weighed 
against the adverse effects of such an approach on smaller right-holders, small 
and medium-sized CRMs and cultural diversity.έ 

ü Justified criticism and perfect analysis; honest attempts (tag-on (carry-on) obligations, 
etc.) have been made in the Directive to mitigate the potential negative effects, but 
the danger still exist; thus this is one of the most important aspects to be kept in mind 
for a the review function of the Expert Group under Article 41 of the Directive: the 
application of the Directive αmust [also] be examined and weighed against [possible] 
adverse effects of on smaller right-holders, small and medium-sized CRMs and cultural 
diversity.έ 
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3. THE DIRECTIVE SEEN FROM 
THE PERIPHERIES OF THE EU



Chanceof CMOsin the periphery
in the light of the new Directive

Å Chance of CMOs in the periphery to fulfill the conditions of trans-border 
online licensing:

ü in many countries: zero;

ü in certain countries:  perhapssome. 

Å Chance of the periphery to fulfill good governance and transparency 
requirements: 

ü in certain countries:  even some CMOs indispensable for a healthy 
copyright infrastructure are missing;

ü in certain countries:  CMOsare fighting for survival; 

ü in certain countries: CMOs function but the fulfilment of all the 
requirements require serious legislative, administrative and 
organizational efforts.          
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What to do? (1)

Trans-border online licensing of music:

Å authors, performers and other rightholdersmay join foreign CMOs directly:

ü efficientςor at least more efficient ςmanagement of rights;

ü but possible language problems;

ü but extra costs;

ü but less chance to exercise membership rights.

Å the potential problems may be mitigated 

ü if authors, performers and other rightholders become members of domestic 
CMOs and those CMOs mandate foreign CMOsto grant multi-territorial 
licenses for online rights in musical works; 

ü (but  for mandating repertoires, there are certain conditions); or

ü if a foreign CMO establishes local representation. 

What about non-trans-border on-line licensing restricted to the territory of a small 
countryςwith some possible language-rootedαǎǇƛƭƭ-ƻǾŜǊέ?  
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What to do? (2)

What to do if in a country ςin particular in a country of the periphery of the 
EU ςa CMO is unable to fulfill the general requirementsunder Parts I  and II 
of the Directive?

Not to authorize it or ςwhere it already exists ςto withdraw its 
authorization?  And, in such a case, simply to leave the solution to the 
extension of the activity of the CMO of another EU Member State to take 
care collective management in the country?

üNegative impact on cultural diversity.

ü/ǳƭǘǳǊŀƭ αƛƴǘŜƎǊŀǘƛƻƴέ to the detriment of cultural diversity (which 
would not meanαƳƻǊŜ 9ǳǊƻǇŜέ - but less Europe, worse Europe or 
no Europe).       
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What to do? (3)  

Then what?

There would be a need for transitional rules, grace periods, special 
treatment ςby ƴƻǘ ǇǊŜǘŜƴŘƛƴƎ ǘƘŀǘ ǿŜ ƘŀǾŜ ŀƴ ƛƳƳŜŘƛŀǘŜƭȅ ŀǇǇƭƛŎŀōƭŜ αƻƴŜ 
Ŧƛǘǎ ŀƭƭέ ǎȅǎǘŜƳ   όǊǳƭŜǎΣ ǇŜǊƛƻŘǎΣ ǘǊŜŀǘƳŜƴǘ ǘƘŀǘ ŀǊŜ ƴƻǘ ǎǇŜŎƛŦƛŎŀƭƭȅ 
αƛƴǎǘƛǘǳǘƛƻƴŀƭƛȊŜŘέ ƛƴ ǘƘŜ 5ƛǊŜŎǘƛǾŜύΦ

And what is indispensable:

üsupport, assistance by EU bodies, governments, interested  NGOs and 
partner organizations;

ü institution-building programs;

üspecial, targeted projects aimed at establishing and developing  
collective management systems.    
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4. COMPARISON OF THE 
DIRECTIVE WITH PRINCIPLES IN 

WIPO PUBLICATIONS
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i

WIPO book approved by a WIPO Working Group and published 
in 1990 in English and later also in French and Spanish
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Updated edition first published by WIPO in 2002 in English 
and then also in French and Spanish    
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With the permission of WIPO, published also in several other languages


