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Homageand dedication

Giorgeso, e DS 2 ) NdnantHsg
momumentalfigure of the Greek
European andnternational
copyright; greatfighter for
author(Xights; between 1981 and
1996,the Presidentof the
International Literary and Artistic
Association(ALAI)
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Disclaimers

1. The views expressed by the speaker are not necessarily the
same as those of any organization for which (i) he has ever
worked,; (i) is working; or (i) will ever work.

2. If you find that the views of the speaker are not
appropriate, those are not necessarily the views of the
speaker



Outline

From the Santiago and Barcelona Agreements, through the
2005 Recommendation, to the 2014 Directive

Comparison of the 200Recommendatiory in the light of the
2007 Resolution of the European Parliamenand the 2014
Directive.

The Directive seen froml KS o LIS NRA LIKSNR S & ¢

Comparison of theDirectivewith principles inWIPO
publications.

The future of collective management of copyright and related
rights in the EW what kinds of rights?
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Santiago and Barcelona out
online Recommendationn

The 2005 Recommendation
by the European Commission:
scrambling the collective
management system after the
liquidation of the CISAC
Santiago and BIEM Barcelona
Agreements (2001 and 2002)
YR GKS [/ 2YYAA&a
simulcasting decision (2002)
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The 200 Resolutionof
the EuropeanParliament

The 2007 Resolution of the
European Parliament:
this should be regulated in a
directive and much better
than in the Regulation!
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It IS better late than never; the
publictation of the Draft Directive

2012: publication of the
Draft Directive not only on
trans-border online music

licencing but also on the

requirements of good
governance and
transparency
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February2014:at last!

February 2014:Directive
2014/26/EU on collective
management of copyright

and related rights and
multi-territorial licensing of
rights in musical works for
online use in the internal
market

aAKt e CAOaz2NE ! GKSyasx wdzyS c=z

H N1@ n



2. CONMPARIGONFOHHHE22005
RECOMMENDATNON
€ IN THEIKGHIFORETHE72007
RESOLUDION ORETHE
EUROPEANARARMAMENT
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Basicdifferencesbetweenthe
Recommendatiorand the Directive

A The Recommendation wamt a bindinginstrument(6 dzi & 0 At f A
as If it had been bindingthe Directive i®indingfor EU Member States.

A Concerning the legal and draft quality of the Recommendatiqit
would havebeen difficult say niceword¥ Ay O2y UGN} a0z
and drafting level igxcellent(irrespective of what one may think of the
contents of certain provisions)

A The Recommendatioonly ¢ or mainlyc addresseadhe issue of trans
border online licensing of musjdhe creators of the Directive seem to
have studied the alphabet and found th#tsomeone says Ait is
desirable that to also say Balsooffersdetailed rules of good
governance and transparen& ¥ / ah Qa | OUAGBAGASA D



TheRecommendatiorand the Directive
In the light of the EPResolution(1)

EuropeanParliamentResolutionof 13 March 2007 on the Commission
Recommendation of 18 October 2005 on collective clamsler management
of copyright and related rights for legitimate online music services
(2005/737/EC)(2006/2008(IN)). Main points of the criticismof the
Recommendation
A ohe Commissiorfailed to undertake a broad and thorough consultation
processwith interested parties and with Parliament before adopting the
Recommendatiog
U Justifiedcriticismt amptly correctedduringthe long processof preparationof
the Directive
A it is unacceptable that @soft lawapproach was chosewithout prior
consultation and without the formal involvement of Parliament and the
Council, thereby circumventing the democrgtiocesgs T
U Justifiedctiticisnt correctedthrough the adoption of the Directive



TheRecommendatiorand the Directive
In the light of the EPResolution(2)

Main points of the criticism of the Recommendation

A dohe Recommendatiorseeks merely to regulate the online sale of music
recordings, but could owing to its imprecise wordingalso be applied
to other online servicege.g. broadcasting services) containing music
recordings; whereas the resultimgck of clarityas to the applicability of
differing licensing systems leadslémaluncertaintye T

U Justifiedcriticism correctedby clearseparationof generalrules applicablefor all
CMOsandthe specificrequirementsfor trans-border online licensingof music

A cthereis arisk thatright-holders complying with the recommendation in
respect of their interactive online rightgould deprive local collective
rights managers (CRMs) of other righs.g. those relating to
broadcasting, thuspreventingusers of those rights froracquiring user
rightsfor a diversified repertoirérom one and the sam&€RM T

U Justifiedcriticism in respectof broadcastingcorrectedby derogationunder Article 32.



TheRecommendatiorand the Directive
In the light of the EPResolution(3)

Main points of the criticism of the Recommendation

A omusicis not a commodityand collective rights managers are mainly foofit-
making organisations, and whereas introducing a system basedrmrmolled
competition serves the interests of all rigktolders and of promoting cultural
diversity andcreativityT €

U Justified criticism about a missing aspehiptothe ISy SN} f 9! LISNOSLIGA2Yy 2
O2YLISUAGA2YE inmtKsPedpiciRthetDRe2tive dbes NoBfully reflect either the double
(product and service but carrying cultural valueajure of music and other protected creatiorns
the special public functions of CMQs promote creativity and support creators.

A onational CRMsshould continue to play an important role in providing support
for the promotion of new ananinority right-holders, cultural diversity, creativity
and local repertoireswhichpresupposes that national CRMs should retain the
right to charge culturadeductiong T

U Justified criticism about a missing aspdot;the first part ofthe paragraph seethe commentsto
the precedingparagraph asregardsocultural deductiong they areretained (but it must be
recognizedhat their value may be reducedin caseof onlinemusiclicensing at leastfrom the
viewpoint2 ¥mandatingCMOsg 0 &



TheRecommendatiorand the Directive
In the light of the EPResolution(4)

A ohe existing network ofhational CRMs plays an important role in providing
financial support for the promotion of new and minority European repertoiead
whereas thishould not be lost

A cthere is concern about the potentiallyegative effectsof some provisions of the
Recommendatiomn local repertoires and on cultural diversigyiven the potential
risk of favouring a concentration of rights in the bigger CRMsXdhe impact of
any initiative for thentroduction of competitionbetween rights managers in
attracting the most profitable righholdersmust be examined and weighed
against the adverse effects of such an approach on smaller rlgitiers, small
and mediumsized CRMs and cultural diversity

U Justified criticism and perfect analydinest attempts(tag-on (carryon) obligations,
etc.) have been made in the Directive to mitigate the potential negative effedbsit
the danger still exist; thuthis is one of the most important aspects to be kept in mind
for a the review function of the Expert Groupnder Article 41 of the Directive: the
application of the Directivemust [also] be examined and weighed againgiossible]

adverse effects of on smaller rightolders, small and mediursized CRMs and cultural
diversity.€
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Chanceof CMOsn the periphery
In the light of the new Directive

A Chance of CMOs in the peripheoyfulfill the conditions of transborder
online licensing

U In many countrieszerg
U In certain countries;perhapssome

A Chance of the peripherty fulfill good governance and transparency
requirements

U In certain countries:ieven some CMOmdispensable for a healthy
copyright infrastructureare missing

U in certain countries:CMQOsarefighting for survival

U in certain countries: CMQOs function but the fulfént of all the
requirementsrequire serioudegislative, admiistrative and
organizationakfforts.




Whatto do? (1)

Transborder online licensing of music
A authors, performers and othaightholdersmay join foreign CMOs directly
U efficient ¢ or at least more efficien management of rights
U but possible language problems
U butextra costs
U butless chance to exercise membership rights
A the potential problemsnay be mitigated

U if authors, performers and otharghtholdersbecome members of domestic
CMOs and those CMOs mandate foreign CM@®grant multtterritorial
licenses for online rights in musical works;

U (but for mandating repertoires, there ai@rtain conditiong; or
U if a foreign CMO establishéscal representation

What about nontrans-border online licensing restricted to the territory o small
country ¢ with some possibldanguagerooted o & EBAXSINE




What to do? (2)

What to do if in a country in particular in a country of the periphery of the
EUc a CMO is unable to fulfill the general requirementsider Parts | and Il
of the Directive?

Not to authorizeit or ¢ where it already existg to withdraw its
authorization? And, in such a casgmplyto leave the solution to the
extension of the activity of the CMO of another EU Member Staddake
care collective management in the country?

U Negative impact on cultural diversity

U/ dzf G dzNJ f  doihg deSiRewdofickl@rgl diversitywhich
would not meana Y 2 NB 9 ben®ss Fugope, worse Europe or
no Europsg.



What to do? (3)

Then what?

There would be a need for transitional rules, grace periods, special

treatmentcbyy 2 0 LINBUOSYRAY3I GKFG 6S KI @S
TAOGA ffé aeaasy 6 NHzZf S&4% LISNR2Z2Ra
aAYalGAGdziA2y I f Al SRE AY GKS B5ANBOGA

And what igndispensable

U support, assistanc®y EU bodies, governments, interested NGOs and
partner organizations;

U institution-building programs
U special, targeted projectaimed at establishing and developing
collective management systems.
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WIPO book approved by a WIPO Working Group and published
in 1990 in English and later also in French and Spanish
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Updated edition first published by WIPQO in 2002 in English
and then also in French and Spanish
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With the permission of WIPQO, published also in several other languages
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